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INTRODUCTION

Shortly after Independence in 1945, Indonesian Muslims demanded that the
Constitution guarantee an Islamic state in Indonesia. Reference was made to
the draft of the preamble of the Indonesian Constitution (known as the
Jakarta Charter), which contained the following religious principle: “Belief in
one Supreme God with the obligation for adherents of Islam to perform
sharia (Islamic law).” However, the last seven words (dengan kewajiban
menjalankan syariat Islam bagi pemeluknya) [with the obligation to carry out
Islamic sharia for its adherents] were removed on 18 August 1945 after
protests were made by some Christian Indonesians. They argued that this
clause amounted to discrimination against other religions.! Therefore, the
first principle of the Indonesian state ideology became “Belief in one Supreme
God”, without the mention of Islamic sharia.

It should be noted that many Muslims expressed disappointment at the
omission of this seven-word clause, and since then the desire to have an
Islamic state in place and to remove Pancasila, the five principles of the
Indonesian state ideology, continues to resurface from time to time. In 1985,
President Socharto succeeded in enforcing the adoption of Pancasila as the
sole foundation (asas tunggal) of all political parties and social and religious
organizations in Indonesia. Any aspiration to restore the Jakarta Charter was
seen as an attack on the ideological foundation of the state. Many Muslim
activists were jailed because of their ideas on the Islamic state.
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2 Shari'a and Constitutional Reform in Indonesia

By the end of the 1980s, the Socharto government was trying to get
closer to the Islamic community. The President signed Law No. 7 of 1989 on
Islamic Courts which allowed the formation of ICMI (Association of
Indonesian Muslim Intellectuals), headed by Professor B. ]. Habibie. The
President then went to Mecca for a pilgrimage. The effect was that many
government officials adopted Islamic attributes, and the government involved
itself in some Islamic issues in a much more positive way. For example, Muslim
women were allowed to wear the jilbab (veil) at schools and at government
offices, the government supported the building of new mosques and prayer
houses, and many Ministers attended Friday services in mosques and celebrated
the Ramadan rituals.> However, Pancasila remained the ideology of the state.

Following the resignation of President Socharto on 21 May 1998,
Indonesia, the largest Muslim country in the world, entered a new era of
political, legal, and economic reforms. While the Soeharto government
recognized only three political parties, President Habibie allowed the
Indonesian people to establish new political parties.> On 7 June 1999, forty-
eight political parties took part in the elections, with twenty-one parties
winning at least one of the 462 contested seats in Parliament. There are
several Islamic-oriented political parties among those who won. It may safely
be stated that Islamic political parties are in a favourable position to make a
contribution to Islamic teachings, including those dealing with poverty,
corruption, development, and good governance issues.

A significant step in Indonesian law reform is the reform of the 1945
Constitution. When Socharto was in power, he forbade any attempt to
propose amendments to the 1945 Constitution since this Constitution
accorded him greater authority than the legislative and judicial bodies. However,
since the end of Socharto’s presidency in 1998, Indonesia has amended the
Constitution four times between 1999 and 2002.

This achievement is notable for a number of reasons. Firstly, it has
broken “the sacred statement” of former President Soeharto that people must
not change their Constitution. Secondly, constitutional reform is a critical
aspect of Indonesia’s transition since the original form of the 1945 Constitution
was an inadequate foundation for democracy. Constitutional reform was also
one of the basic demands of the student movement, which was instrumental
in leading to President Socharto’s resignation in 1998, and the Indonesian
political elites have been struggling with the issue ever since.

Thirdly, the amendments have altered the basis of the political structure
in Indonesia. For instance, the first amendment limits a President to serve a
maximum of two terms only.” A new chapter, comprising ten articles regarding
human rights, was introduced in the second amendment.® The structure and
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the power of the executive, legislative, and judiciary bodies were reformed.” In
all, thirty-one articles (or 83.79 per cent) have been amended or modified
and only six articles (6.21 per cent) have not been changed at all.?

Meanwhile, Soeharto’s departure had also opened the opportunity for
several Muslim groups and political parties to propose the introduction of
sharia into the Constitution. This process is important from the perspective
of democracy since it accommodated different and conflicting views in a
constitutional way. For more than half a century, Indonesia has not been able
to conduct an uninterrupted dialogue concerning the position of sharia in
the Constitution. In 1945 and 1955, efforts were hampered by the pressure
of time and political manoeuvrings by Soekarno and the military. Under
Socharto, debate was forbidden, since his government was afraid of its
disruptive potential. The moment for free dialogue and debate, through
constitutional mechanisms, came after Socharto’s resignation.

Some Muslim groups only demand the modification of Article 29 of the
1945 Constitution, which would mandate the practice of sharia for Muslims.
The Islam Defence Front (FPI) mobilized thousands of its supporters outside
the Parliament Building to demand the 1945 stipulation on Islamic law be
included in any Constitutional amendment.’ In addition, the first Indonesian
Mujahidin Congress in November 2000 called for the inclusion of the Jakarta
Charter in the Constitution and for sharia to be applied as state law."

However, others went further by proposing that Indonesia becomes an
Islamic state and Pancasila be replaced. The periodical Zempo reported the
existence of student cells in the Bogor Agricultural Institute (Institut Pertanian
Bogor, or IPB) and the Bandung Institute of Technology (Institut Teknologi
Bandung, or ITB). These leading Indonesian state universities had earlier
sworn oaths of allegiance to the Proclamation of the Islamic State of Indonesia,
which was declared in 1948 by Kartosoewirjo, the leader of the Darul Islam
rebellion. These student cells considered the Soekarno-Hatta declaration of
an independent republic in August 1945 as null and void."!

Although these groups have different opinions, strategies and goals,
they share the common view that shari’a should contribute to constitutional
reform in Indonesia. Their slogan is “Save Indonesia with Sharia!”. They
are of the view that implementing an Islamic legal system will bring
Indonesia out of crisis.'? They opine that the government’s inability to deal
with corruption, collusion, nepotism (popularly known as KKN, or Korupsi,
Kolusi, Nepotisme) has led them to provide another solution: the adoption
of hudud law, which entails amputating the hand of persons who commit
corruption.'? They believe that the objective of introducing hudud law is to
punish the perpetrator of a crime, which would generally push the criminal
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towards repentance. This can act as a deterrent, so that he/she becomes
wary from experience, and also for others who have the intention to
commit crime. In this sense, the implementation of this kind of Islamic law
would protect the public.

However, in August 2002, the People’s Consultative Assembly (Majelis
Permusyawaratan Rakyat, or MPR)' officially rejected the call for the inclusion
of sharia in Article 29 of the Constitution. Partai Persatuan Pembangunan
(PPP, or United Development Party) and Partai Bulan Bintang (PBB, or
Crescent Star Party) failed to convince other parties to support the inclusion
of sharia into the Constitution. These two parties only occupied 71 seats in
Parliament, which translates to 12 per cent of seats.

The study of sharia and constitutional reform in Indonesia in the years
1999 to 2002 had been a heated and controversial topic among Muslims and
legal scholars in Indonesia. It invited attention from all levels of society with
mass demonstrations, petitions from various religious leaders (including
Christians and Hindus), political statements from the Chief of the Army, and
public debate influenced the “atmosphere” of the annual sessions of the MPR
in those years.

In the context of the Muslim world, this study is also important since
after the events of 11 September 2001, world leaders are wondering whether
democracy would be made to flourish in the lands where Islam prevails.
Perhaps, this might be the single most pressing question for American foreign
policy. The Bush administration has played its role in “helping” Iraq and
Afghanistan rewrite their constitutions. Behind all these lies a basic question:
can a state be truly democratic and Islamic in character at the same time?

In some other Muslim countries, the alternative to democracy is autocracy,
in the form of secular dictatorship or religious monarchy. However, the
process of constitutional reform in Indonesia during 1999-2002 was different.
The process began before September 11. The tumultuous chain of events that
ultimately led to the fall of Soeharto, the re-establishment of free and open
elections in 1999, and the rise of political parties and the Parliament were the
product of domestic political dynamics rather than any policy initiative by
the Bush administration. One of the key differences between Indonesia and
Iraq and Afghanistan is that Indonesia has reformed its Constitution without
“assistance” from other democratic countries. On the other hand, the
constitutional reform in Iraq and Afghanistan might be seen as a form of
American economic, legal, cultural, and political hegemony as the processes
did not originate locally, but were externally imposed.

This book will investigate how law reform in Indonesia deals with the
issues of democracy, rules of law, and human rights. It will cover not only the
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legal aspects, but also the historical, socio-cultural, and political aspects. Therefore,
this study will make a contribution to figh siyasa or Islamic constitutionalism,
Indonesian constitutional law, and law reform in the post-Socharto era.

The situation in Indonesia can also be explained by looking at other
Muslim countries and other scholarly works on this matter. Several Muslim
scholars, such as Muhammad Asad and Abul A’la al-Maududi,’® have written
on several aspects of constitutional issues such as human rights and the
separation of powers. In addition, several scholars take the view that Islamic
law became increasingly rigid and set in its final mould'® following the call to
close the door of ijtihad (independent legal reasoning)."” The fall of the
Ottoman Empire also contributed to the lack of Islamic constitutional thought
since the empire was the last caliphate. Even books on political law (figh
siyasa) written in the twentieth century by Abdurrahman Taj and Abd
al-Wahhab Khallaf,"® for instance, refer to the idea and the practice of Islamic
state more than a thousand years earlier.”” Their works are undoubtedly useful
in understanding the practice of Islamic states in the past and examining
Muslims’ political thought.

Western scholars and Muslim scholars who graduated from Western
universities have addressed the various issues of Islam and public law;? state,
politics and Islam;* and democracy, the rule of law and Islam.”* However,
these works do not look at the case of Indonesia.

Meanwhile, several scholars have written on Indonesian Islam and its
relation to constitutional issues. The works of Ahmad Shafi‘i Ma'arif and
Adnan Buyung Nasution®” discussed the debate in the Konstituante
(Indonesian Parliament in 1955) on Islam vis-a-vis the state. Prior to that,
Endang Saifuddin Anshari wrote a Masters thesis at McGill University, which
examines the Jakarta Charter.” Although their works are important for
understanding the historical context of the issue, they do not cover the new
debate and recent developments in the post-Socharto era.

Munawir Syadzali’s 1991 book addresses several important topics in
Islam and the governmental system.” He summarizes the opinion of major
thinkers in Islamic historical thought. In conclusion, he argues that the
Pancasila state is the best available option for Indonesia. Four years after the
publication of Syadzali’s work, Ahmad Sukardja of the State Institute of
Islamic Studies (Institut Agama Islam Negeri, or IAIN) Syarif Hidayatullah,
Jakarta, published his Ph.D. dissertation on the comparison of the Medina
Charter®® with the 1945 Constitution. He concludes that the 1945
Constitution does not conflict with the Medina Charter and consists of
Islamic views of a plural society as expressed in the Medina Charter.”” The
implication of his study is that Pancasila and the 1945 Constitution are in
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line with Islamic teachings and, therefore, Muslims do not have to replace
them with Islamic ideology or sharia constitutional law. In 1997, Masykuri
Abdillah’s Ph.D. thesis®® outlined the responses of Indonesian Muslim scholars
to the concepts of democracy and human rights, democratic values and
democracy in Indonesia from 1966 to 1993. The study provides evidence
that Indonesian Muslims recognize the concept of democracy. In 1999,
Suzaina Abdul Kadir wrote a dissertation that focused on the behaviour,
choices, and strategies of the Nahdlatul Ulama (the biggest Islamic organization
in Indonesia) in its interaction with the state.”

However, Syadzali, Sukardja, Abdillah, and Kadir did not relate their
studies to constitutional issues in the post-Soeharto era, nor do they cover the
significant developments in recent Indonesian constitutional law. Since their
data and argumentation predate 1999, they are inappropriate for the analysis
of recent developments.

A new development occurred when Gary E Bell’s article on the
amendments to the 1945 Constitution was published in Van Zorge Report on
Indonesia in 2001.%° Bell analysed the temporary outcome and the ongoing
debate of this constitutional reform. It should be noted that the process of
constitutional debate in the MPR was ongoing when this article was written.
This explains why the article does not analyse the final outcome of the
amendments. It provides room for more investigation. Blair King wrote an
interesting Ph.D. thesis on presidential power in the Third Amendment.*!
This suggests that he analyses only one aspect of the new Indonesian political
structure. It is worth noting that while King used a political science approach,
I use a legal approach.

Bivitri Susanti also examined one aspect of the amendments regarding
human rights.* Since human rights provisions are in the Second Amendment,
she did not discuss other issues covered in the First, Third and Fourth
Amendments. The same applies to another of Bell’s article concerning minority
rights.”> He examined individual rights and collective rights (exercised
individually or collectively) in the Second Amendment to the Constitution.
In short, the works of these scholars examined only one aspect of the
amendments whereas this study examines not only human rights provisions,
but also the rule of law and the position of religion.

Timothy Lindsey’s article is quite different. He published his article after
the process of constitutional reform was finalized.?* This gave him plenty of
time to explain the main issues of the amendments. However, he did not
specifically report the stories (or the stories behind some stories), the debate
and political compromise since his work was written in the form of an article,
which naturally prevents him from writing more on these issues. In addition,
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the work of Todung Mulya Lubis, a prominent lawyer, deserves attention. He
criticizes the outcome of the constitutional reform. He holds the view that
the new Constitution should be prepared and drafted by an independent
constitutional commission; not by members of the MPR since they could be
influenced by party interests. In taking this position, parallels were drawn
with the new Constitutions adopted in recent years by Thailand, the Philippines
and South Africa, all of which were established by independent commissions.
Lubis’s work suggests that the MPR solicited citizens’ input on only a limited
basis, preferring to reserve the final decision on amendments for itself. The
MPR rejected all calls for a popular referendum on amendments.®

In the Indonesian language, there were many books and even drafts of
the Constitution produced by scholars, research institutions and political
parties during the 1999-2002 constitutional debate.*® Jimly Asshiddigie,
now the Chief Justice of the Constitutional Court (Mahkamah Konstitusi),
also provided academic analysis on the amendments.”” Another development
is the works of Slamet Effendy Yusuf (member of the MPR from Golkar
Party) and Umar Basalim (Secretary General of the MPR) which compiles
minutes of meetings, views of members of the MPR and political statements
of all political parties in relation to the First Amendment.*® Basalim also
produced a new compilation that focused on the proposal to adopt the
famous seven words of the Jakarta Charter.*” The last two works are useful as
a short-cut to understanding the process and the debates arising from the
Amendments, but they do not offer a critical analysis on this subject.

This book is designed to further contribute to the work undertaken by
Indonesian legal scholars — by analysing shariz and the amendments to the
1945 Constitution, which previously have not been the subject of detailed
examination. It aims to fill a gap in the literature by examining the sharia
dimensions of human rights provisions, the relationship between the executive,
the legislative and the judicial branches of the state, and the position of
religion in the Constitution. It investigates the response, the debate and the
contributions of sharia in constitutional reform in Indonesia in the post-
Socharto era.

Most Muslims agree that their religion provides guidance on a whole
range of matters, from the personal to the political. Since Islam provides
guidance, political systems in the Muslim world should reflect the moral and
religious teachings of Islam. The guidance is embodied by the Islamic shari’a.
However, as Nathan ]. Brown points out, there are some differences between
Western and Islamic forms of constitutionalism. Firstly, while sharia is based
on the will of God, Western constitutionalism is reflected in the idea of
popular sovereignty. Secondly, Western constitutionalism has focused on the
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principle and the procedure of limiting government, whereas sharia provides
the principles of governance.

Several Islamic countries have attempted to write constitutions that are
based on the principles of the shariz and, at the same time, they have
borrowed procedural forms from Western constitutionalism. However,
combining two different systems in a constitution is not an easy task. It is
possible that there are some compromising and even conflicting views and
values. This leads to the first question addressed in the book: Is sharia
compatible with the principles and procedural form of constitutionalism?

The above question is important as the September 11 events have sparked
extensive debates about Islam. Stereotypical images about the religion and its
teachings have been openly discussed in the media, citing as examples the
undemocratic and oppressive regimes in most Muslim countries. Dictatorial
and tyrannical governments are anything but Islamic. Therefore, in order to
answer the above question, I will not only look at Islamic teachings on the
substance and principles of government, but will also discuss the historical
development of Islamic constitutional thought from the classical period to
the modern era.

Egypt is an interesting model of how a country manages to incorporate
shari'a provisions into the amendment of its Constitution.*' In 1980, Egypt
amended Article 2 of its Constitution so that it now reads: “The principles of
the Islamic Shari'a are the principal source of legislation”. According to Adel
Omar Sherif, Egypt demonstrates how an emerging democracy can proceed
towards increased rule of law. Democratic developments have advanced
significantly within Egypt in the past two decades.”

While Egypt could be seen as a model of the combination between
Islamic and Western constitutionalism, Saudi Arabia could be seen as a model
of a state that believes that sharia is above the constitution.®® Another
difference between these two countries is that the majority of Egyptians
follow the Hanafi and Shafi’i schools of thought, whereas Saudi Arabia
follows the Hanbali school.

On 1 March 1992, King Fahd ibn ‘Abd al-‘Aziz of Saudi Arabia issued
three major laws: the Basic Law of Government, the Consultative Council
Law, and the Law of Provinces. The first formalized several aspects of the
constitutional framework of the country; the second replaced the council
that was established in 1926 with a new council appointed by the king; and
the third aimed at regulating the relationship between central government
agencies and regional governors, thereby replacing a 1963 law. These laws
constitute significant steps towards codifying the largely unwritten legal
system of the country.*
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Unlike Saudi Arabia, Iran is a republic and it follows the Shi’a school of
thought.® The foundation for the Islamic Republic of Iran is based on a new
Constitution (after the Islamic revolution), which was established in 1979
and was amended in 1989. According to Article 4 of the Constitution, all
laws and regulations in civil, criminal, political and other aspects shall be
based on Islamic principles. The Iranian Constitution is based on the concept
of Wilayar al-Faqih (governance of the Islamic jurist introduced and coined
by Ayatollah Khomeini).*

When compared with those Islamic countries, Islam in Indonesia is
unique. At the theological-doctrinal level,”” generally speaking, Indonesian
Muslims are the followers of Ahli Sunnah Wal-Jamaah theology, which
consists of the Ash'ari®® and the Salaf schools of thought. Although the
schools have different opinions on several aspects, Muslim tradition recognizes
them as Ahli Sunnah Wal-Jamaah. It stands in between the mutazila
(rationalist) and jabariya (non-rationalist) positions.

At the legal-doctrinal level, Indonesian Muslims generally are followers of
the Shaff’i school of Islamic law, although they recognize the existence of
other schools (madhhab) such as Maliki, Hanafi and Hanbali.*’ The Shafi’i
school stands between the Hanafi school (rationalist) and the Maliki school
(traditionalist). It should be noted that some Muslims in Indonesia follow
none of these schools strictly, but pick and choose the opinions of the schools
eclectically. Others go further by referring directly to the Qur’an and Sunna
and avoiding the opinions of the schools. However, the followers of the
Shaf?’i school, which is represented by the Nahdlatul Ulama (NU), form the
majority in Indonesia.

Normative, historical, legal and comparative approaches will be used to
answer the question regarding the compatibility of sharia with the principles
and procedural form of constitutionalism. I will outline a solid introduction
and foundation for arguments on an analysis of sharia, Indonesia and
the Constitution.

The second question will be: How have the Indonesian people linked
the shari'a and the Constitution historically? Again, a historical approach
will be used in order to answer this question. I will re-evaluate the
debates arising in 1945 and 1955. The evaluation of the events of those
years is important in understanding the debate in the period 1999-2002.
The shifting positions of two largest Islamic organizations, that is,
Muhammadiyah and the NU between 1955 and 2002 will also be critically
analysed.

An analysis of political reform in the post-Soeharto era will be provided
in order to understand the political compromises and interests of Muslim
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political parties and other parties. The political impact of the sharia debate in
constitutional reform is also an interesting topic in this part. Political and
legal approaches will contribute to these discussions.

It is expected that the answer to the second question will provide some
arguments for the main sections: How does sharia relate to three critical
issues of human rights, rule of law, and religion vis-a-vis the state? Incidentally,
this is the third question addressed in the book.

Human rights have been chosen as a case study since both Indonesia and
Islamic law have faced criticism in the areas of human rights protection.
Islamic thinkers often repeat that human rights are part of the essence of their
beliefs. It seems that they make no clear distinction between human rights in
the modern nation-state and human rights in Islam. When a right is recognized
in Islam, it is often an ethical and spiritual assertion in an abstract religious
discourse. When a right is recognized in a state, it is a fundamental entitlement
enabling the individual to make specific legal claims, based on constitutional
demands on the public authority.

Those rights that do exist in Islam remain pious assertions by the faithful
unless they are embedded in the constitution of a particular state, creating a
legal framework arrived at without resort to political coercion. The experiences
of the existing Islamic states, both in their legal construction and their own
legal enforcement have been the target of criticism. The implementation of
shari'a in Saudi Arabia in the case of Islamic criminal law (hudud) and the role
of women could be seen as examples in this context.

Ann Mayer devotes a large part of her book, Islam and Human Rights:
Tradition and Politics, to a critical analysis of specific aspects of Islamic human
rights schemes developed by traditionalist Muslims. Mayer shows that the
authors of Islamic human rights schemes have failed to create a comprehensive
formulation of the philosophical and logical foundation for their rights
standards.”

Meanwhile, according to Human Rights World Report, Amnesty
International Report, and the U.S. Department of State, Indonesia has a
record of abusing human rights. It was thus reported in 2000:

The Government’s human rights record was poor, and the overall human
rights situation worsened during the year, despite the Wahid Government’s
efforts to continue the country’s democratic transition and permit the
exercise of basic freedoms. Security forces were responsible for numerous
instances of, at times indiscriminate, shooting of civilians, torture, rape,
beatings and other abuse, and arbitrary detention in Aceh, West Timor,
Irian Jaya (also known as Papua or West Papua), the Moluccas, Sulawesi,
and elsewhere in the country. TNI personnel often responded with
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indiscriminate violence after physical attacks on soldiers. They also continued
to conduct “sweeps” which led to killing of civilians and property destruction.
The Government and the leaders of the Free Aceh Movement members
signed an agreement in May providing for a humanitarian pause in the
fighting between them, beginning on June 2. During the pause, both sides
agreed not to undertake offensive operations or maneuvers. Initially the
humanitarian pause greatly reduced violence in Aceh, but by September
violence had returned to roughly pre-pause levels. Army forces, police, and
GAM members committed numerous extrajudicial killings. In Irian Jaya
(Papua) police shot and killed persons involved in Papuan independence
flag-raisings or demonstrations on a number of occasions, even when these
demonstrations were nonviolent. There continued to be credible reports of
the disappearance of dozens of civilians, including Jafar Siddiq Hamzah, a
non-governmental organization (NGO) activist, and Tengku Hashiruddin
Daud, an Acehnese Member of Parliament. Both later were found dead
with indications of torture.’!

Since both sharia and Indonesia have been the target of criticism regarding
human right issues, it will be instructive to discuss them in the light of human
rights provisions in the second amendment to the 1945 Constitution.

The rule of law is another interesting subject to be discussed. The
modern conception of the rule of law derives from the late nineteenth and
early twentieth century movements in Anglo-American legal scholarship to
convey the operation of law, law-making, and functioning of the legal system
as scientific processes governed by ascertainable and predictable rules.”” The
rule of law, as the embodiment of governance by fixed principles rather than
the discretion of political expediency, fits into this mode by serving, in the
view of its best-known exponent of that period, Albert Venn Dicey, three
functions. These are (a) supremacy of the law and absence of arbitrariness, (b)
equality before the law, and (c) constitutional law as part of the ordinary law
of the land.”

Since then, the exposition of the concept has largely revolved around
subjecting the government and in particular the lawmakers to the same laws
as ordinary people. That is, the law effectively restrains and where necessary
punishes the abuse of political powers. Considering the historical context in
which the concept was propounded, it is not surprising that its focus was
political .**

It is worth noting that Indonesia does not follow the common law
tradition. In practice, the term Negara Hukum or rechtsstaat is used in
Indonesia as an equivalent to the common law notion of the rule of law.
However, as Lindsey has correctly pointed out, “the use of common law
traditions of ‘rule of law’ to understand Negara Hukum is problematic” since
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no consensus has been reached on the exact meaning of Negara Hukum.>
The debate over Negara Hukum in Indonesian legal history is reflected in the
writings of (to name but a few):** Sunaryati Haryono who interpreted Negara
Hukum in the light of the rule of law; Oemar Seno Adji who opined that
Negara Hukum has its own Indonesian characteristics based on family
principle; Padmo Wahyono who related the concept of Negara Hukum with
the political philosophy of organic statism (integralism or integralistik); Ismail
Suny who adhered to the literal meaning of Negara Hukum as rechtsstaat;
and Hartono Mardjono who took the view that elements of Negara Hukum
are supremacy of law, equality before the law and due process of law.”

Although the concepts of rule of law, rechisstaat, and Negara Hukum
have different meanings,’® they share the common views that the government
and the state apparatus would be subject to the law, that areas of discretionary
power would be defined and limited, and that citizens could turn to the
courts to defend themselves against the state and its officials.”

Meanwhile, the topic of the rule of law in Islam is controversial. The
image is that Islamic law allows the ruler (King, Prime Minister, or President)
to govern as a dictator: whatever his decision, it is always right. This goes with
other images that sharia does not provide procedural regulations to control
the government, sharia does not have a clear rule on how to elect the
government and how to limit the powers of the government, and there is no
judicial independence in the countries that perform sharia. These criticisms
and images of Indonesia and sharia lead this book to relate sharia and
Indonesian Constitution as a case study.

The next important case study is the relationship between the state and
religion. According to Ira Lapidus, “Islamic societies are said to be
fundamentally different from Western societies. The European societies are
presumed to be built upon a profound separation of state and religious
institutions” and therefore:

Western societies, with their inherent separation of secular and sacred,
church and state, civil and religious law, are said to have promoted an
autonomous domain of secular culture and civil society which are the bases
of modernity. Conversely, Islamic societies, lacking a differentiation of
secular and sacred, have been tied to binding religious norms, inhibiting
their potential for secularization and development.®®

Prophet Muhammad himself did not leave behind any comprehensive
theory of the Islamic state. Therefore there is no single answer in defining the
Islamic state. For example, as Asghar Ali Engineer has pointed out, some of
the countries have declared themselves as Islamic states not by restoring the
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essence of Islam, but by enforcing certain punishments prescribed such as
cutting off hands of thieves or stoning adulterers to death. Thus, one may see
countries governed by military dictatorship or those ruled by monarchs
considering themselves to be Islamic states.!

Indonesia is not an Islamic state, but Indonesia also rejects the secular
state which requires the government to distance itself in the affairs of religious
institutions, by keeping religious beliefs out of the motivations of public
policies, preventing interference from religious authorities into state affairs,
and disapproving of political leaders expressing religious preferences in the
course of their duties. However, this does not mean that no Islamic law is
practised in Indonesia. Indonesia recognizes the Religious Courts as one of
the four components in its court system.®> How both sharia and the 1945
Constitution respond to this relationship between state and religion will be
discussed in this book.

In order to answer the third question above, three case studies will be
discussed in detail in three separate chapters. In the chapter on analysing
human rights, the focus will be given to the second amendment of the 1945
Constitution. The background, significance and the text of human rights
protection in the Constitution will be highlighted. The opinions of some
Muslim scholars’ on human rights issues will be analysed. It will proceed
further by comparing the 1948 Universal Declaration of Human Rights
(UDHR), the 1981 Universal Islamic Declaration of Human Rights (UIDHR),
issued by the Islamic Council for Europe, the 1990 Cairo Declaration on
Human Rights in Islam adopted by the Organization of the Islamic Conference
(OIC), along with the Bills of Rights (if any) of the Egyptian, Saudi Arabian
and Iranian Constitutions, and the 1945 Indonesian Constitution. Lastly, the
ideas and political statements of Muslim political parties in Indonesia will be
discussed in order to see their interests, opinions and contributions on the
human right articles in the Constitution.

The second section of the three case studies will be the discussion on
sharia and the rule of law. It is essential that the rule of law must determine
the offices to be filled by election, the procedures to elect those office-holders,
and the definition of, and limits to, their powers, in order for the people to
be willing to participate in, and to accept, the outcomes of the democratic
regime. The rule of law in this context is also understood to include the rules
of “separation of powers”, in which mechanisms for checks and balances are
guaranteed and the independence of the judiciary is secured. How did sharia
and the 1945 Constitution respond to those issues? A critical analysis will be
provided in examining and comparing the rule of law in Egypt, Saudi Arabia,
Iran and Indonesia. Prior to this, the works of Muslim scholars’ from the
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classical period until recent times on the concept of the rule of law will be
consulted. The history, the significance, and the idea of the rule of law,
rechtstaat, and Negara Hukum will also be analysed.

The third and last section is on the role, function, and position of
religion and the state. I will look at state—religion relationship in terms of
Islamic law and Western constitutional and political thought and draw some
comparisons. This examination will influence the discussion on the possibility
of Indonesia fully imposing sharia and/or becoming an Islamic state.

All these lead to the fourth and central question of the book: To what
extent did shari’a contribute to constitutional reform in Indonesia in 1999—
20022 All the answers to previous questions will provide data, evidence and
argument on what and how shari'a has contributed, responded and influenced
the process and the result of the amendment of the 1945 Constitution.
However, inspired by Charles Kurzman’s work, this book also defines
the type of sharia that has played a role in the debate on Indonesian
constitutional reform.

Kurzman takes the view that, within the Islamic discourse, there are three
main tropes of sharia. The first one is the liberal sharia which argues that the
Qur'an and the tradition of the Prophet order Muslims to pursue liberal
positions. The second trope, the silent sharia, holds that sharia is soundless
on certain issues, not because it was unfinished or defective, but because God
intentionally left certain subjects for humans to choose their own way. This
suggests that while the first trope of liberal Islam asserts that sharia requires
democracy, the second trope takes the view that sharia allows democracy.

The third approach is the interpreted sharia or Islam. This third trope
argues that religious diversity is unavoidable, not only among religious
communities but also within Islam itself. This view admits that the revelation
is divine, but “interpretation is human and fallible and inevitably plural”.3

Despite their different opinions, those tropes of sharia can simply be
classified as substantive sharia. In this book, I describe the substantive group
as follows: they formulate their ideas by consulting not only the text of the
Qur’an and the Hadith, but also the textual treasury of classical Islam as they
find it a valuable instrument in arriving at answers to questions and problems
important in the Islamic world today. However, the substantive sharia does
not treat the classical authors and Muslim scholars who have interpreted the
Qur’an and the Hadith as absolute authorities. It proposes the development
of a contextualized 7jtihad (independent legal reasoning) to reach a universal
interpretation of Islam. It also holds that sharia should be reinterpreted in the
line of democracy and constitutionalism. Their views can be summarized as
attempting to “maintain that which is old and good, and embrace that which
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is new and better” (al-mubafazah ala al-qadim al-salih wa al-akbz bi al-jadid
al-aslah). They hold the views that substance or content of belief and practice
is more important than its outer form. I have labelled them as the “substantive
group”. This group takes the view that, in the context of a constitution, the
sharia is seen as an “inspiration” and a “moral or ethical guideline”.

I would add another type of thought in contrast to substantive sharia:
formal sharia. This group believes that Islamic constitutional law has been
theorized under classic works of Muslim scholars, and they tend not to
modify these conceptions. The main reason is that all constitutional issues
should be based on sharia practised by the Prophet and his companions in
Medina fifteen centuries ago. In other words, they see sharia as a formal
source of their constitutional elements. This suggests that human rights
protection, checks and balances mechanisms, independence of the judiciary
and the separation of powers are accepted in their constitutional theory as
long as these elements of constitutionalism are in line with their formal
interpretation of sharia.

In Islamic tradition, the validity of the two groups is illustrated by a story
of how companions of the Prophet have interpreted the Prophet’s direct
instruction to them:

One example of such an incident has been recorded by both al Bukhaaree
and Muslim. During the Battle of the Confederates, the Prophet is reported
to have said to his Companions: “Do not perform the mid-afternoon (*asr)
salaah until you get to the [place of ] Banoo Qurayzah.” While still on their
way, the time of the salaah came. Some of the companions said, “We will
not perform the salaah until we get to the [place of ] Banoo Qurayzah” while
some others said, “We shall pray. That [saying of the Prophet] will not
prevent us [from praying now].” The matter was later brought before the
Prophet and he did not disapprove of either group.*

Taha Jabir al-Alwani explains the significance of this story:

It is clear from this incident that the Companions of the Prophet had split
into two groups over the interpretation of the Prophet’s instructions —
one group adopting the literal or explicit meaning of the injunction
(baarat al nass) while the other group derived a meaning from the
injunction which they considered suitable for that situation. The fact that
the Prophet approved of both groups showed that each position was
legally just as valid as the other. Thus, a Muslim who is faced with a
particular injunction or text (nass) can either adopt the literal or manifest
(zaahir) meaning of the text or he may derive interpretations which are
appropriate to the text by using his reason.®
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However, it is worth noting that the categorization into formal and
substantive sharia is not entirely new. The attempts to define, classify and
identify differences among Muslims have been reflected in many works. In
general, they have tried to explain two main approaches: textualist and
contextualist. In Islamic history, one may find two groups: @bl al-hadith and
ahl al-ray. While the first group tried to limit the use of reason, opinion, ag/
or 74y, the latter tended to liberally use 72y in interpreting and applying the
law. However, this does not mean that the latter has never considered the text
of the Quran and the Hadith, and it is also misleading to state that the first
group has never performed their independent legal reasoning. The existence
of both schools has been justified in Islamic tradition since Imam Abu
Hanifah was attributed to the @b/ al-ray camp, whereas the other three Imams
(Shafr’i, Malik and Hanbal) stood on the ah! al-hadith side.*

Scholars in the contemporary era have used the terms “modern” and
“traditional”; “conservative” and “moderate”; and “fundamentalist” and
“liberal”.¢” To some extent, the demarcation between these terms are often
blurred. One scholar may agree with a liberal approach in a case (for instance,
allowing a woman to become the president), but strongly disagrees with
another (for instance, allowing a Muslim woman to marry a non-Muslim
man). In other words, they might share common visions, but when it came
to the details of the sharia agenda, they took different positions.

However, this fact should not be overstated. I take the view that one
should not abandon these terms or classifications and the values they embody
simply because they are contested. These categorizations, including the one
that I use in this book, are a useful way of highlighting the tensions and
competing influences that are central to the process of constitutional reform
in Indonesia.*®

As a summary, here are four main questions addressed in the book:

1. Is sharia compatible with the principles and procedural forms of
constitutionalism?

2. How have the Indonesian people linked sharia and the Constitution
historically?

3. How does sharia relate to three critical issues of human rights, rule of
law, and religion vis-a-vis the state?

4. To what extent did shariz contribute to constitutional reform in Indonesia
in 1999-2002?

This book refers to documents (archival data) such as the Amendments
of the 1945 Constitution, Indonesian laws and regulations, reports of
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conferences, meetings or studies, articles in the mass media, papers written by
individuals or groups, and other books regarding this issue. Some members of
the MPR were interviewed to capture their opinions and feelings regarding
specific issues. Through the primary sources and the interviews both the
process and the product of constitutional reform will be considered. This
book also obtained the benefit of interviews with several political actors, some
of which have been published in the mass media.

Although the study analyses the process and the outcome of Indonesian
constitutional amendments, it will be limited by giving special focus on
provisions of human rights, the rule of law and religion in the Constitution.
In this regard, the Constitutions of Egypt and Iran, and the Basic Laws of
Saudi Arabia will also be analysed. Scholars’ comments on those Constitutions
will contribute to the understanding of broad issues of shariz and constitution
in the Muslim world.

The book also uses a comparative approach. Although there is a debate
as to whether comparative law is a method, a discipline or a science,® it can
be stated that several scholars have asserted that comparative law is a method
of comparison. Schlesinger et al. dedicate the introduction of their casebook
to the topic of comparative methods.”” These authors define comparative law
as a “method, a way of looking at legal problems, legal institutions, and entire
legal systems, ... [which can be used for] a wide variety of practical or
scholarly purposes.”

I adopt H. Patrick Glenn’s approach on comparative law in Legal Traditions
of the World. In Glenn’s work, comparative law goes beyond the legal problem-
based approach mentioned above. Glenn goes further by looking at legal
traditions. Glenn takes the view that all traditions contain elements of the
other traditions, for example, Western legal traditions may contain elements
of the Eastern legal traditions. “There are always common elements and
common subjects of discussion.””* Therefore, Glenn rejects the claim that a
religious legal tradition is incompatible or incommensurable with a secular
legal tradition. However, at the same time, Glenn does not suggest that in all
traditions everything is subject to negotiation. He concludes that traditions
may absorb foreign elements, as they contain many internal elements of
variance or dissidence. Tradition should be defined as information, and
information is not dominating.

As a comparison, Alan Watson argues that “political, moral, social and
economic values which exist between any two societies make it hard to believe
that many legal problems are the same for both except on a technical level.”
He draws a clear line between a comparison of these factors and more
technical legal comparisons when he states: “when the starting point is the
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problem the weight of investigation will always be primarily on the
comparability of the problem, only secondarily on the comparability of the
law; and any discipline founded on such a starting point will be sociology
rather than law.””?

In addition, Zweigert and Kotz claim that because explanations of legal
systems are often stated in terms internally unique to each system, one must
“free” these explanations “from the context of [each] system”.”* Arguably, they
support creating an abstract heuristic conceptual framework within which
contrasts of chosen variables can be understood.

Glenn’s approach differs with that of Alan Watson and Zweigert and
Kétz. According to Glenn, comparative legal tradition is also beyond technical
things. One does not need to be free from the context of each system. One
can compare different versions of law with criteria drawn from themselves,
with internal criteria. There is no tertio comparationis; it is all internal debate,
which is what gives it its sense. Glenn rejects the proposition that “you can't
have your cake and eat it too”.”” He offers multivalent views that everything
would be a matter of degree. It is possible to compare apples and oranges. In
other words, according to Glenn, “you can have your cake and eat it too, if
you eat only half of it.””® Moreover, comparative reasoning allows and facilitates
judgement. “Not only is contextual judgment possible, the judgment based
on criteria of existing traditions, juxtaposed with other criteria, is the only
judgment which can possibly exist.”””

Glenn explains further:

Multivalent thinking tells you to keep in mind the sources of conflict,
that is, the large, inconsistent principles, the sources of alleged
incommensurability, the ideas which people use to (differently) identify
themselves. This is not hard to do, since these are the terms by which
conflict is usually defined, and the parties to disputes will often want to talk
about little else. Multivalent thinking tells you, however, that these opposing
principles really only serve to define the field of play. They tell you where to
find the middle ground, and there is always a middle ground. To find the
middle ground you need more information. You need the detailed
information which disintegrates boundaries (it’s just like quantum physics).”

Multivalent thinking is used in analysing four Constitutions (Indonesia,
Egypt, Iran and Saudi Arabia) in three cases (human rights, rule of law, and
position of religion in the Constitution). Glenn’s legal tradition approach is
also used when analysing constitutional law in two different legal systems:
Islamic law and Western law. I also use comparative method within Islamic
legal schools of thoughts (figh muqarin) since Indonesia, Egypt, Saudi Arabia
and Iran follow different schools.
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Three sets of data are collected to answer the research questions: classical
and modern Arabic Islamic books on sharia, the Constitutions of Indonesia,
Egypt, Iran and Saudi Arabia, and the opinions of Indonesian scholars and
political parties.

Having examined all research questions, data and evidence, the overall
argument of this book is that the formal sharia approach has failed to
influence the process of constitutional reform, not only in the issue of
religion vis-a-vis the state (Article 29 of the 1945 Constitution), but also in
the issue of human rights and the rule of law. Sharia has contributed to
constitutional reform in Indonesia (1999-2002) through substantive sharia.
Indonesian constitutional reform reflects the ability to deal with a modern
Constitution without abandoning the principles and the objectives of sharia.
In the Muslim world, this model is important since the Indonesian experience
has demonstrated that substantive shari’a does provide a basis for
constitutionalism.

Thus far the topic “sharia and Constitutional Reform in Indonesia” has
been described from a number of viewpoints: the background and the
significance of the study, literature review, research questions, and methodology.
I will now describe the outline of the book.

The book comprises seven chapters including the introduction and
conclusion. This chapter discusses the background, topic, significance,
question, method and aim of the study. An analysis on the theoretical
background of Islamic constitutional law and its relation to constitutionalism
is presented in Chapter 2. It also describes the approaches of substantive
sharia and formal sharia and goes further to examine specific aspects of
Iranian, Saudi Arabian and Egyptian Constitutions as a comparison to the
1945 Indonesian Constitution.

The third chapter deals with constitutional reform in the Indonesian
context. A brief historical background will be given as well as a brief outline
of the Indonesian legal systems. In addition, this chapter demonstrates the
attempt of the Indonesia people to link shariz and the Indonesian Constitution
from historical perspectives (1945, 1955 and 1999-2002). Controversial
issues such as the establishment of a constitutional commission, the method
used for constitutional reform and the debate on three fundamental elements
of choice (direct presidential election versus indirect/representation system;
presidentialism versus parliamentarism; and unitary versus federalized
government) in both the process and the result of the amendment of the
Constitution will also be discussed. This will assist the understanding of the
complete picture of the problems and the arguments before moving forward
to specific cases or issues.
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Chapter 4 provides a critical analysis on constitutional reform in human
rights. Islamic legal opinions, the Constitution of three Islamic countries, the
Cairo Declaration, the Universal Declaration of Human Rights and the
Second Amendment of the 1945 Constitution will be analysed and compared
critically.

Chapter 5 analyses the rule of law in the 1945 Constitution. As mentioned
earlier, the concept of the rule of law, Negara Hukum, and rechsstaat in the
1945 Constitution before and after the amendments are discussed. The aim
of Chapter 5 is to discuss the contribution of sharia (if any) in the debate of
the accountability of the government, the independence of the judiciary and
the executive—legislative relations. The amendments have transformed the
Constitution from a vague and incomplete document rooted in anti-democratic
political philosophy of organic statism into a more coherent, complete,
democratic framework for a pure presidential system with significant separation
of powers and checks and balances. The stand of shariz (formal and substantive)
on these issues becomes the main discussion in this chapter.

Chapter 6 critically looks at the issue of religion vis-a-vis the state by
embarking on an analysis of the theory of state-religion in Islamic law and
Western constitutional and political thought. It focuses specifically on the
debate over Article 29 of the 1945 Constitution.

Finally, the conclusion presents a summary of the study, the answers to
the key questions addressed in Chapter 1, and a reflection of the establishment
of sharia in Indonesia. In particular, it considers how the debate, process and
outcome of constitutional reform during 1999-2002 might influence the
current and future situation. This reflection is necessary to show the relation
between the results of the past and the hopes for the future.
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SHARI’A AND CONSTITUTIONALISM

Constitutionalism in the West is mostly identified with secular thought.! In
recent years, there has been a growing interest in Islamic constitutionalism.
For instance, the Bush administration’s response to the 11 September 2001
attacks on New York and Washington has radically transformed the situation
in Iraq and Afghanistan as both countries are rewriting their Constitutions.?
Ann Elizabeth Mayer has pointed out that Islamic constitutionalism is
“constitutionalism which is in some form based on Islamic principles”.?

Several Muslim scholars such as Muhammad Asad and Abul Ala al-
Maududi* have written on several aspects of constitutional issues such as
human rights and the separation of powers. However, in general their works
fall into apologetics, as Chibli Mallat points out:

Whether for the classical age or for the contemporary Muslim world,
scholarly research on public law must respect a set of axiomatic
requirements. First, the perusal of the tradition cannot be construed as a
mere retrospective reading. By simply projecting present-day concepts
backwards, it is all too easy to force the present into the past either in an
apologetically contrived or haughtily dismissive manner. The approach is
apologetic and contrived when Bills of Rights are read into, say, the
Caliphate of ‘Umar, with the presupposition that the ‘just’ qualities of
‘Umar included the complex and articulate precepts of constitutional
balance one finds in modern texts.’

28
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Going further back in history, the fall of the Ottoman Empire also
contributes to the lack of Islamic constitutional thought since the empire was
the last caliph state. It is also worth considering that books on political law
(figh siyasa) written in the twentieth century, such as those by ‘Abdurrahman
Taj, and Ahmad Syalabi,® refer to the idea and the practice of the Islamic state
more than a thousand years ago.” This suggests that their works are simply
repetitions of opinions from figh books written several centuries ago without
making modification through 7jzihad (reinterpretation) and without trying to
link the revelation, which was sent down fifteen centuries ago, to modern
problems in a nation-state. In other words, what Islamic constitutionalism
entails remains contested among Muslims and also Western scholars who
study the topics.®

Constitutional law can be defined simply as law that regulates the
government of a state. It is concerned with the struggle between rival
contenders for power and the question of the limits to be imposed on the
government. In a minimalist sense of the term, a constitution consists of a
set of rules or norms creating, structuring and defining the limits of
governmental power or authority. In this sense, all states that have
constitutions are constitutional states. However, it should be noted that
having a constitution — written or unwritten — does not necessarily mean
that a state follows constitutionalism.

Louis Henkin defines constitutionalism as constituted of the following
elements: (1) government according to the constitution; (2) separation of
power; (3) sovereignty of the people and democratic government; (4)
constitutional review; (5) independent judiciary; (6) limited government
subject to a bill of individual rights; (7) controlling the police; (8) civilian
control of the military; and (9) no state power, or very limited and strictly
circumscribed state power, to suspend the operation of some parts of, or the
entire, constitution.’

In other words, constitutionalism has evolved to mean the legal
limitations placed upon the rightful power of government in its relation to
citizens. It includes the doctrine of official accountability to the people or
to its legitimate representatives within the framework of fundamental law
for better securing the citizens’ rights.'® The philosophy behind the doctrine
is that the people are the best judges about what is and what is not in their
own interest.'" Therefore, a constitution which has the spirit of
constitutionalism must, at least, limit the power of the state; guarantee and
protect the rights of the citizenry; and regulate the process and procedural
paths of authority and accountability.
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The main question in this chapter is: “Is sharia compatible with the
principle and procedural form of constitutionalism?”. This chapter answers
this question by looking at the arguments put forth by the opponents of
Islamic constitutional law and the counter-arguments. One group takes the
view that not only is shari'a sufficient to meet Muslims’ needs, and therefore
Muslims do not need constitutionalism, but also that shariz as God’s law is
above the Constitution. Sharia has already provided a unique system of
government or politics. Another group believes that Islam (including sharia)
has no relationship with state affairs. According to this group, the Constitution
should not be used to enforce sharia.

Although both groups have different arguments, they share the same
conclusion that the nature of sharia does not permit them to acknowledge
the compatibility of sharia with constitutionalism. This chapter offers a
different position on this issue. It argues that sharia is neither above nor
outside the Constitution. Instead, the principles of shariz and constitutionalism
can co-exist, but reinterpretation of sharia is needed to articulate the procedural
and institutional mechanisms of Islamic constitutional law, particularly to
draw a clear line of authority and accountability.

AUTHORITARIANISM AND SECULARISM

This section discusses the arguments against the compatibility of sharia with
constitutionalism. The first four arguments are pointed out by fundamentalist
groups, while the rest are provided by secularist groups. Although each group
has its own reasons, they take the similar view that shari is not compatible
with constitutionalism.

THE ARGUMENTS OF THE FUNDAMENTALISTS

Firstly, there is the view that Islamic law is immutable because the authoritarian,
divine and absolute concept of law in Islam does not allow change in legal
concepts and institutions. Sharia is immutable, regardless of history, time,
culture, and location. Muslims may change but Islam will not change. This
means that the rulings pronounced by sharia are static, final, eternal, absolute
and unalterable. In other words, its idealistic and religious nature, its rigidity
and its casuistic nature lead to the immutability of sharia.'* This position is
not compatible with the nature of a constitution, which can be amended,
modified, reformed or even replaced by a new one.

Secondly, shari'a is based on the revelation of God. The source of Islamic
law is the will of God, which is absolute and unchangeable. There has always
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been a close connection between Islamic law and theology. This means that
the laws that do exist must operate within the boundaries set by sharia. In
other words, real power is in the hand of Allah."® This condition contradicts
the nature of constitutionalism, which is based on the will of man. Under
sharia, sovereignty belongs to God, not to man." This means that the
government must act according to sharia. It is argued that even though a
legislative measure has been supported by a majority, it does not necessarily
imply that it is a “right” measure. It is always possible that the majority,
however large and well intentioned, might be mistaken, while the minority
might be right. What is right and what is wrong should be based on sharia,
not on the popular vote.”

Thirdly, constitutionalism is not drawn originally from Islam. It is a
Western product and is part of hegemony. The tension between the church
and the state in Western tradition is evident in most European constitutional
traditions and also in the constitutions of colonial states such as the United
States and Australia.'® It is argued that adopting constitutionalism, which is
outside of Islamic discourse, will lead Muslims to separate Islam from
politics, thus abandoning their religion. Moreover, in Islam democracy and
the rule of law are concepts introduced by Western traditions. In sharia,
there is no distinction and separation between religion and state. Islam is
a religion and at the same time a state (din wa dawla)." Politics of the
state is a part of Islamic teachings since Islam is a religion as much as it is
a legal system.

Secularization, or the separation of religion and politics, is seen as the
product of Western colonialism.'”® During the colonial era, the concept of
secularization was introduced into Muslim societies in order to maintain
Western power. With the separation of religion and politics, jihad becomes
meaningless. The word and the idea of secularization become pejorative
terms. Any Muslim scholar who supports this concept would allegedly be
seen as a supporter of Western hegemony, since constitutionalism is the
product of this Western idea."’

Fourthly, it is argued that, based on the Qur’an (5:3),% sharia is perfect
and covers broad topics such as ritual, social interaction, criminal law, and
political law. Every single problem can be answered by sharia. It was designed
for all times and places and for universal application to all peoples. It is
comprehensive and encompasses all aspects of law — personal, societal,
governmental, constitutional, criminal, mercantile, war and peace, and
international treaties. Hence, Islam is an ideology addressing all of life’s
affairs.”’ Meanwhile, constitutionalism will not (and cannot) provide answers
for all the problems of humankind.
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The arguments above are supported by the fundamentalist groups. These
groups take the view that sharia is not compatible with constitutionalism in
the modern, legal and secular sense. Instead, the Qur'an and Hadith should
be used as the Islamic constitution.

Saudi Arabia

Saudi Arabia adopts a fundamentalist position. The Qur’an and the Sunna
became the Constitution, and sharia is the basic law, implemented by the
shari'a courts with ulama as judges and legal advisors. The head of state is the
king, who is elected by and is a member of the Saudi family. The King,
assisted by a council of ministers, supervises legislative and executive
institutions, and the judiciary. It has no House of Representatives whose
members are elected by the people, and also no political parties.”

It is worth noting that demands for reform initiatives led the Saudi rulers
to promulgate their 1992 Basic Law, which has been loosely referred to as a
kind of constitution, even though it carefully avoids calling itself one. Having
discussed the Basic Law, Mayer comments that “the Basic Law does not set
down constitutional limitations on government or establish a genuine system
of separation of powers and protection for the rights of citizens.””

The evidence comes from Article 1 which states: “The Kingdom of Saudi
Arabia is a sovereign Arab Islamic state with Islam as its religion. The Holy
Qur’an and the Prophet’s Sunna are its constitution. Its language is Arabic,
and its capital Riyadh.” Article 44 further stipulates: “The authorities of the
state consist of the following: the judicial authority; the executive authority;
the regulatory authority. These authorities co-operate in the performance of
their duties, in accordance with this and other laws. The King shall be the
point of reference for all these authorities.”

The national Consultative Council, known as majlis al-shura, was
established pursuant to Article 68. All the council members are appointed by
the King and have powers to give advice to the government on issues of
public interest. Through Article 46 the Constitution recognizes the judicial
authority as “an independent organ and nobody has authority over the judges
except the authority of the Islamic sharia”. Article 8 offers a different picture
of the basis of the Saudi state, providing: “Government in the Kingdom of
Saudi Arabia is based on the premise of justice, consultation, and equality, in
accordance with the Islamic Sharia.”

THE ARGUMENTS OF THE SECULARISTS

At the other end of the spectrum, the secular group rejects the
constitutionalization of sharia. According to this group, in Islamic history,



Sharia and Constitutionalism 33

sharia was never the constitution of the traditional Islamic caliphate, which
was in fact an “absolute monarchy”. It is not possible to enforce sharia in a
constitutional way, since shariz and constitutionalism contradict each other.

Shari'a is not compatible with constitutionalism since sharia is a matter
for individual compliance. States do not have the right to intervene nor to
enforce sharia law on the public. One may observe that Islamic law began
with the activities of jurists owing to religious motives, it was not created by
state legislation. This results in the jurists’ conviction of the independence of
Islamic law from state control. States could encourage their citizens to comply
with shari'a (for example, the payment of zakat, fasting, making the pilgrimage
to Mecca), but the state cannot force its people to comply. Unlike the
authoritarians’ view, this group believe in the secular state and, therefore say
sharia cannot (and should not) take the place of the Constitution. They
introduce the idea of de-politicizing Islam, and determine it solely as a
religious faith, as once articulated by the Islamic scholar ‘Ali ‘Abd al-Raziq.**

Sharia was sent down fifteen centuries ago, and it is fit only for the
conditional, political and institutional conditions of that time. Sharia could
be operated only in a traditional state (or city-state) which is based on a
personal charisma of the leader; not based on the constitutional system.
Fifteen centuries ago, there was no parliament, no check-and-balance system,
no judicial review, no good governance, and no separation of powers. The
implementation of sharia is, therefore, in contradiction with modern
institutions and concepts. Moreover, constitutions cannot be viable documents
in the absence of the ideological, cultural and political prerequisites for
constitutional life. How can constitutionalism emerge in societies in which
liberalism and secularism is so far from hegemonic?

If constitutionalism is defined as a set of ideologies and institutions,
predicated on the idea of the limitation and regulation of government authority
by law, according to this view, sharia does not limit the power of governments.
In the Islamic tradition, the Caliph could do anything he wanted without the
fear of facing the opposition party or even impeachment procedures. The
power of the Caliph was unlimited. The implementation of sharia would
lead to an undemocratic state. In the words of Bassam Tibi, “none of them
was a legal ruler in the modern constitutional sense”.?> One of the reasons was
that there existed no institutional authority able to control the Caliph’s
compliance with sharia.

Historically, the decision of the Caliph would be based heavily on his
discretion, or his political interest or his interpretations of sharia, not on the
rule of law. Discretion can be inimical to efficiency, stability and transparency.
Discretion is prone to ad hoc decision-making. In that case, it does not lend
itself to long-term planning and certainty. It is in such circumstances that it
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runs counter to the doctrine of rule of law. Besides, it can confer too much
power that could corrupt and be abused. Factors other than transparent
scientific considerations could infect the decision-making process.

Another argument is discrimination among people if sharia is enforced
through a constitution. According to Islamic history, the world was split into
two divisions: the territory of Islam (dar al-Islam), comprising Islamic and
non-Islamic communities which accepted Islamic sovereignty, and the rest of
the world, called the dar al-harb or the territory of war.*® Muslims enjoyed
full rights of citizenship while others enjoyed only partial civil rights. For
instance, a non-Muslim could not be appointed as a caliph or a president.
The fear of non-Muslims on their status under sharia can be understood by
looking at the concept of dhimmi, which does not give non-Muslims the
governing rights, and while guaranteeing them security of life and property,
does not permit them to become an integral part of the ruling class.”” The
treatment of non-Muslims under the concept of dhimmi will violate religious
freedom under international human rights instruments.

This means that there would be no equality before the law, should sharia
be implemented. In other words, shariz does not guarantee and protect the
rights of minority groups. The problem of equality in Islamic society is
centred around, as pointed out by Esposito and Piscatori, “unequal status
between Muslims and non-Muslims as well as between men and women”.?®
For instance, in civil matters the testimony of Muslim women is accepted,
but it takes two women to make a single witness. A Muslim male is always a
fully competent witness under sharia.* This discrimination should be seen as
being against the spirit of constitutionalism. Accordingly, these examples
provide evidence that sharia should not be put into a constitution.

Turkey

The best model of secular state in the Muslim world is Turkey. The republic
that Kemal Ataturk founded and subsequent leaders have shaped is radically
different from the imperial society of the Islamic Ottoman Empire. The
fifth constitution was established in 1982 by the last military regime after
its seized power in 1980. The 1995 amendments abolish about twenty
articles and the preamble, which stated the people’s will to accept military
rule. Civil servants are allowed to engage in collective bargaining and
unions may take part in politics.*

Turkey is a parliamentary democracy. Although the population is 99
per cent Muslim, the Turkish constitution establishes the Republic of
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Turkey as a democratic, secular and social state, governed by the rule of
law and respecting fundamental human rights and freedoms.*' Legislative
power is vested in the 550-member Turkish Grand National Assembly
(TBMM), whose members are elected to five-year terms by the votes of
Turkish citizens over the age of 18.%? Internationally recognized human
rights are protected but can be limited in times of emergency and cannot
be used to violate the integrity of the state or to impose a non-secular or
non-democratic system of government. Turkish women gained the right
to vote in 1934, well ahead of women in many other European countries.
Many Turkish women do not wear chadors, burkas, or any of the head-to-
toe coverings.

According to the Constitution, the president and the prime minister
divide the functions and executive power of government in a way similar to
the system of government in France. The Turkish president is the country’s
head of state, but he also has important governmental powers. He is
commander-in-chief of the armed forces. He signs bills passed by the Grand
National Assembly or may return them for reconsideration. He may call a
referendum on certain issues relating to the Constitution. He decides who
among the members of the Grand National Assembly should have the right
to seek to form a government as prime minister. The president is elected by
the Grand National Assembly for one term of seven years.*

The prime minister appoints the members of the Council of Ministers.
The prime minister and the Council of Ministers share executive power,
taking care of such matters as foreign policy, defence, public works, internal
revenue, customs, health, education, and welfare. As in most European
democracies, the prime minister is the head of the majority party in
Parliament.

According to the Constitution, the judiciary is independent and includes
a system of lower courts, the national Court of Appeals and the Constitutional
Court. The Constitutional Court has the task of ensuring the compatibility
of laws and administrative acts with the constitution. It may also act as
Supreme Court in hearing cases against high public officials. The first woman
judge was appointed to the Turkish Constitutional Court in 1932. The
Council of State is the highest administrative court.

Turkish law is codified based on various European systems: civil and
commercial law originally based on the Swiss system, administrative law on
the French system, and criminal law on the Italian system. Turkey today is a
secular state.* Turkey has mosques, churches, and synagogues open to all,
and politicians are forbidden to exploit religion for political purposes.



36 Shari'a and Constitutional Reform in Indonesia

COUNTER ARGUMENTS: FORMAL AND
SUBSTANTIVE SHARI’A

As can be seen from the discussion above, both authoritarian and secularist
groups believe that shari'a is not compatible with constitutionalism. Although
both have similar views, they have different arguments in support of
these views. While the authoritarians believe that sharia is better than
constitutionalism, the secularists take the position that sharia is part of a
religious faith and not a system of government. It seems that both groups put
different interpretations on the word and the meaning of sharia. Therefore,
the notions of sharia and its relationship with the idea of constitutionalism
will be examined critically.

At the outset of this book, I mentioned Kurzman’s thought on three main
tropes of sharia: the liberal sharia, the silent sharia, and the interpreted
sharia.” Despite their different opinions, these tropes of sharia can simply be
classified as substantive sharia. It holds that shari'a should be reinterpreted in
the line of democracy and constitutionalism. Using this substantive sharia
approach, I would take the position that no inherent contradiction exists
between the principles of sharia and constitutionalism.

In this context, I have mentioned another type of sharias thought in
contrast to substantive sharia: formal sharia. The formal sharia approach
holds the view that shari% is also compatible with constitutionalism. However,
unlike the substantive approach, it takes the view that all constitutional issues
should be based on sharia practised by the Prophet and the companions in
Medina fifteen centuries ago. It refers to the textual meaning of the Qur’an,
the tradition of the Prophet and even the Medina Charter. While the
fundamentalist group believes that sharia is above the constitution and,
therefore, it is incompatible with constitutionalism, the formal sharia group
takes the view that shari’a can have a place in a constitution and become the
source of such constitution.

Egypt

Egypt is an interesting model of how a country put sharia provisions in its
constitution through amendment of its constitution.*® From the Arab Republic
of Egypt’s Constitution of 1980, it can be said that Egypt is a democratic
socialist state in which Islam is the state religion. Sharia has been made the
main source of law. However, sovereignty belongs to the people, and the
people are the source of the state’s power. Egypt follows a multi-party system.
All citizens have equal legal status. They have equal rights and responsibilities,
without distinction on race, heredity, language, religion or belief. According
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to the Constitution, the state assures freedom of expression, and of establishing
or joining associations or political parties. On the requirements for those
elected as Head of State, aspirants for the presidency shall be citizens of
Egypt, progeny of an Egyptian father and mother, not have lost their civilian
and political rights, and be at least forty years of age. The condition of being
Muslim is not included.

In 1980, Egypt amended Article 2 of its Constitution. The wording of
Article 2 was thus changed from mabadi’ al-sharia al-Islamiyya masdar ra’isi li
al-tashri’ (the principles of the Islamic sharia are a principal source of
legislation) to the more forceful statement, mabadi’ al-sharia al-Islamiyya al-
masdar al-ra’isi li al-tashri’ (the principles of the Islamic shari'a are the principal
source of legislation). The act of amending Article 2 was a concession by the
government to Islamists, and it implied that the Islamic shariz was henceforth
to have a more important role in Egyptian society.”

Iran

Another example of a formal sharia group is Iran. The foundation for the
Islamic Republic of Iran is based on a new Constitution, which was established
in 1979 (after the Islamic revolution) and was amended in 1989. According
to Article 4 of the Constitution, all laws and regulations in civil, criminal,
political and other aspects shall be based on Islamic principles.

The 1979 Iranian Constitution is based on religious sovereignty in terms
of the doctrine of wilayat al-faqih (governance of the Islamic jurist) introduced
and coined by Ayatulla Khumayni.*® However, one could find borrowed
Western elements that lack Islamic background, such as the republican form
of government, the division of the government into three separate branches
(separation of powers), a directly elected president who functions as chief
executive, a prime minister and cabinet, the ideas of the independence of the
judiciary and judicial review, the concept of legality, the notion of an elected
legislative body, the need for the cabinet to obtain votes of confidence from
the legislative branch, and the concept of national sovereignty. Such rules
have counterparts in Western political systems. Therefore one could argue
that they bear no relation to the traditional function of the Shi’a School.?’

Ann Mayer examines further that:

In many facets, and its general format, the Iranian constitution resembles
the 1958 French constitution. The way Islamic content has been injected
into provisions with French antecedents can be illustrated by comparing the
treatment of national sovereignty in article 56 of the Iranian constitution
with article 3 of the French constitution. The French version establishes
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that sovereignty rests on the will of the people as expressed through
referendums and enjoins interference with the exercise of popular sovereignty.
It begins: “National sovereignty belongs to the people, which shall exercise
this sovereignty through its representatives by means of referendums. No
section of the people, nor any individual, may attribute to themselves or
himself the exercise thereof.” In Chapter 5 of the Iranian constitution under
the heading “The Right of National Sovereignty and the Powers Derived
from It” one sees in article 56 the Islamized version of the same provision,
in which the theological tenet that God is Supreme Ruler is inserted and the
French provisions enjoining interferences — this time with Divine
Sovereignty — have been incongruously retained: “Absolute sovereignty
over the world and mankind is God’s and He alone has determined the
social destiny of human beings. None shall take away this God-given right
from another person or make use of it to serve his special personal or group
interest.” Wanting to retain the provision for popular referendums, the
authors of the Iranian constitution relegated it to article 59, by which
placement the clash between the idea that national sovereignty is exercised
by the people via referendums and the idea that sovereignty is the exclusive
province of the deity has been rendered less obvious. The incongruity
remains: there is no room for popular sovereignty exercised via referendum
in a system based on the theological premise of divine rule, which at the
very least should mean that God’s laws are binding and not subject to
modification by any human agency, such as popular referendums involve.’

However, the 1979 Iranian Constitution contains some startling new
elements. Alongside a popularly elected Assembly and President, the
Constitution designated a Leader and a Council of Guardians. The authority
of these new institutions is such that Chibli Mallat has described them as
forming a second tier of the separation of powers, on top of the more
traditional separation between the executive, legislative, and judicial powers.*!
According to Article 91 of the Iranian Constitution, the Guardian Council’s
role is to examine the compatibility of the legislation passed by the Assembly
with Islam. The council consists of twelve members (six #/ama and six jurists).

SUBSTANTIVE SHARI’A

Contrary to the formal sharia views above, other Muslim scholars such as
Abdullahi Ahmed An-N2'im and Muhammad S2’id Al-Ashmawy* advocate
an emancipated understanding of sharia, stressing its original meaning as a
“path” or guide, rather than a detailed legal code. Sharia must involve human
interpretation. Islamic law is, in fact, the product of a very slow and gradual
process of interpretation of the Qur'an and the collection, verification and
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interpretation of the Sunna during the first three centuries of Islam (the
seventh to the ninth centuries). This process took place among scholars and
jurist who developed their own methodology for classification of sources,
derivation of specific rules from general principles, and so forth.

This led the scholars to distinguish between sharia and figh. While
sharia can be seen as the totality of divine categorizations of human acts, figh
might be described as the articulation of the divine categorizations by human
scholars. These articulations represent or express the scholars’ understanding
of the sharia. This means that jurists or scholars in the Islamic tradition,
however highly respected they may be, can present only their own personal
views or understanding of what shari'a is on any given matter. Moreover, the
Qur’an and the Sunna cannot be understood or have any influence on human
behaviour except through the efforts of (fallible) human beings.

Bernard Weiss has correctly pointed out that:

Although the law is of divine provenance, the actual construction of the law
is a human activity, and its results represent the law of God as humanly
understood. Since the law does not descend from heaven ready-made, it is
the human understanding of the law — the human figh (literally meaning
understanding) — that must be normative for society.*

Therefore, even though sharia is based on the revelations of God, it
cannot possibly be drawn up except through human understanding, which
means both the inevitability of differences of opinion and the possibility of
error, whether among scholars, or the community in general. Khaled Abou El
Fadl explains further:

All laws articulated and applied in a state are thoroughly human, and
should be treated as such. Consequently, any codification of shariah law
produces a set of laws that are thoroughly and fundamentally human. These
laws are a part of shari'ah law only to the extent that any set of human legal
opinions is arguably a part of shariah. A code, even if inspired by shariah,
is not shariah — a code is simply a set of positive commandments that were
informed by an ideal but do not represent the ideal. In my view, human
legislation or codifications, regardless of their basis or quality, can never
represent the Divine ideal.*

Since shari’a involves human understanding, the social norms of shari’a
follow the nature of human beings because they are derived from specific
historical circumstances. For instance, the caliphate was the product of
history, an institution of human, rather than divine, origin, a temporary
convenience, and therefore a purely political office. This means that most
of the regulations in Islamic law, including the status of non-Muslims and
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women in Islamic societies, may be amended, changed, altered, and adapted
to social change.®

Whilst the Qur'an contains a variety of elements, such as stories, moral
injunctions, and general, as well as specific, legal principles, it should be
noted that the Qur'an prescribes only those details that are essential. It thus
leaves considerable room for development, and safeguards against restrictive
rigidity. The universality of Islam lies not in its political structure, but in its
faith and religious guidance.

Another source of Islamic jurisprudence, secondary only to the Qur’an,
is the examples and words of the Prophet Muhammad, or his Sunna. Not
only do both the Qur’an and the Sunna not cover all issues, but quite often
they also use words which have speculative meanings. They are interpretable

and debatable.

Litihad

This leads to the third source. Jjtihad in Islamic law can be defined simply as
“interpretation”. The main difference between 7jzihad and both the Quran
and the Sunna is that 7j#ihad is a continuous process of development whereas
the Qur’an and the Sunna are fixed sources of authority and were not altered
or added to after the death of the Prophet.*

Ijtihad literally means “striving, or self-exertion in any activity which
entails a measure of hardship”.*” According to al-Amidi, 7jtihad is defined as
“the total expenditure of effort made by a jurist to infer, with a degree of
probability, the rules of Islamic law”.® In this sense, al-Ghazali defined 7jzihad
as “the expending, on the part of a Mujtahid, of all that he is capable of in
order to seek knowledge of the injunctions of Islamic law”.*

Ijtihad can be conducted in one of at least three ways: ijtihad bayani,
ijtihad qiyasi and gjtihad istislahi>® The first (jtihad bayani) may be applied
to cases that are explicitly mentioned in the Quran or Hadith but need
further explanation. The second (ijtihad giyasi) may be applied to cases that
are not mentioned in these two sources, but are similar to cases mentioned in
either of them. The third method, 7jtihad istislahi, may be applied to those
cases that are not regulated by the Qur’an or Hadith, and cannot be solved by
using analogical reasoning. In this case, maslahah (utilities) is considered to be
the basis for legal decisions.

It is commonly stated that in the Sunni schools, the “gate of Fjtihad” was
closed (insidad bab al-ijtihad) at some stage, often assumed to be the third or
fourth century. The formation of the four schools and the recognition of their
canonical status (to the detriment of others), it is assumed, “fixed” the main
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contours of figh and substantive law, and left no room for 7jzihad. Jurists from
then on would follow the authority of the founders (zaglid), their canons
being contained in the major texts and early commentaries. Rather than
independent 7jtihad, arguments and rulings would have to be sought in the
existing corpus. It is further argued that the authoritative %ma (consensus) of
previous generations was binding on jurists, thus further restricting the scope
of ijtihad. It is in this context that Joseph Schacht claims that Islamic law
became increasingly rigid and set in its final mould.>!

Contrary to this proclamation of the closure of ijtihad, one may find
many jurists throughout the history of figh who exercised independent
judgement to reach novel theoretical as well as substantive formulations. Wael
Hallaqg, for instance, refutes Schacht’s claim. In analysing this problem,
Hallaq has come to the conclusion that Islamic law was still dynamic even
after the establishment of the orthodox legal schools in the fourth century. He
argues that the consistent emergence of mujtabids (jurists), the existence
throughout this period of those qualified to issue legal opinions, and the
availability of works on legal opinion (fatwa) supports this interpretation.>
Hallaq traces the controversy that resulted in the generalization of this
position to the sixth century, when some Hanafi and Maliki jurists argued
that there were no longer any persons qualified to engage in jjzihad, and that
the practitioners of each school must follow authority. Their arguments were
opposed by Hanbalis and some Shaff’is, who insisted on the necessity of
ijtihad at all time, indeed on the religious duty (fard kifaya) of the learned to
practise it on behalf of the community.’® Hallaq puts the case that the activity
of fatwa in dealing with new issues proves that the gate of 7jtihad was never
closed.” In other words, there is always room or space for Muslim scholars to
exercise their legal reasoning.

The issue is still the subject of considerable debate. It is interesting to
note that nowadays even many u/ama believe that the gate of 7jtihad is closed.
Some of them try to open it; others take the view that none can open it. For
the wlama who try to open it, some of them make the restriction that,
although ijtibad is open, it cannot be applied in the cases of making a new
Usul al-Figh and new rules (qawa’id); ijithad is open only in furu’ (figh cases)
not the methodology. In other words, it is not possible to have al-mujtahid al-
mustaqil.>> However, others take the view that the door of jithad is open fully
and there is no restriction on its use.”

I take the position that the door of ijtibad is always open. I argue that
ijtihad is a tool for Muslims to understand and practise shariz (God’s law) in
line with the nature and the characteristics of human beings. Having performed
ijtihad, Muslim scholars can build a fresh theoretical construct and a contextual
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approach to legal language and legal interpretation, to follow the dynamic
character of human beings. The secularist views discussed above — that
sharia fits only with the conditional, political and the institutional occasions
of fifteen centuries ago — can be rejected.

Moreover, I also argue that the rule of 7jtihad might also be seen to
indicate “the imperfectness of the sharia”. This means that sharia alone
does not cover all issues, as claimed by authoritarian groups. The
authoritarian’s interpretation of Qur’an 5:3, as has been mentioned above,
could be criticized. The verse is only about the complete and perfect
teachings of Islamic ritual; from prayers to pilgrimage. After Allah sent
down this verse, there were other verses such as the verse on kalalah
(4:176).” This means that, “This day, I have perfected your religion for
you”, should be read in the context of this verse alone. Qur’an 5:3 actually
talks about prohibitions against the eating of certain food, prohibitions
against using arrows to seek luck or decisions, and prohibitions against
fearing unbelievers. Accordingly, the word “perfect” should be understood
to refer only to the mandates and prohibitions of Islam. The word “perfect”
in this verse does not regulate the establishment of the caliphate.

In other words, from this verse, one could not argue that sharia deals
with any specific form of government. In fact, there is no single verse in the
Qur'an which directly regulates the power of a state. If the Qur'an is a
comprehensive compendium of knowledge on every issue, then why does the
Qur’an leave this issue without further clarification? As will be explained
below, the Quran provides only some basic principles on this matter.

Scholars who believe that Islam was meant to be a political order have
performed their 7jzihad on this matter based on their understanding and
interpretation of the rule of sharia. While their interpretations should be
respected as intellectual exercises, their Zjtihad is not legally binding on all
Muslims, nor is it regarded as sharia itself. This means that scholars who have
different opinions on this matter have also performed their 7tibad, and
whatever the outcome of their intellectual activities could not be seen as
against the Divine Law. The issue of whether or not shari'a is compatible with
constitutionalism is an issue of jtihad.

Following on the point above, one may come to argue that the
understanding of sharia is not perfect in the sense that it is changeable
through the 7jzihad of Muslim scholars; according to the requirements of
different places and times. For instance, Muhammad b. Idris al-Shafi’i (the
founding father of the Shafi’i school) changed several of the views he held in
Iraq (gaul gadim) when he moved to Cairo (gaul jadid). Much eatlier, before
al-Shafr’i, Umar bin Khattab is known as the caliph who practised 7jzzhad on
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several occasions, not only when there was no guidance in both the Qur'an
and the Sunna, but also when he thought that the law mentioned in both
sources was no longer suitable for dealing with the circumstances of his era.
The two texts below provide examples of how the result of Umar’s 7jtihad
differs from the Prophet’s decision:

1. Narrated Imran: “We performed Hajj al-Tamartu’in the lifetime of Allah’s
Apostle and then the Quran was revealed (regarding Hajj al-Tamattw)) and
somebody [Umar] said what he wished (regarding Hajj al-Tamatti) according
to his own opinion (r2})’.%®

2. Yahya related to me from Malik, from Ibn Shihab, that Muhammad ibn
Abdillah ibn al-Haris ibn Nawfal ibn Abd al-Muttalib told him that he had
heard Sad ibn Abi Waqqas and al-Dahhak ibn Qays discussing wmatt’
(performing umrah first, then Hajj) in between umrah and Hajj. Al-Dahhak
ibn Qays said, “Only someone who is ignorant of what Allah, the Exalted
and Glorified, says would do that.” Whereupon Sad said, “How wrong is
what you have just said, son of my brother!” al-Dahhak said, “Umar ibn al-
Khattab forbade that,” and Sad said, “The Messenger of Allah, may Allah

bless him and grant him peace, did it, and we did it with him”.*’

Umar believed that the situation had changed and this forced him to
apply 7jtihad which, in several cases, caused him to differ from the position
adopted by the Prophet. Umar’s decision not to distribute the lands of Iraq
and Syria among the companions furnishes another example. Muslims insisted
on distributing the land among them according to the Prophet’s practice. To
all their contentions Umar replied that if he kept on distributing the lands,
where would he maintain the army to protect the borders and the newly
conquered towns. The companions, therefore, finally agreed with him and
remarked, “al-ray rayuka’ (yours is the correct opinion). Umar later found
the justification for this decision in the Quran (59: 6-10).%°° Umar actually
preferred actions which benefited Muslims in general, rather than individuals.
Social justice, in Umar’s time, demanded that conquered lands should not be
distributed among the army. Another interesting example occurred when a
man was found guilty of theft but Umar, as a Caliph, did not amputate his
hand, because at that time famine ravaged his territory.®' In deciding this, it
seems that Umar contravened the formal Quranic injunction.®” However,
Umar was still regarded and respected as one of the four rightly-guided
caliphs. The Umar cases above suggest that sharia is not unchangeable.

Shari'a is also considered not to be “perfect” on the grounds that there
is much disagreement and disputation among scholars concerning the
meaning and significance of different aspects of the sources with which they
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are working. For example, one School takes the view that analogy (giyas) is
one of the sources of Islamic law, while others reject it. It is worth noting
that, as has been mentioned earlier, in the case of al-Shafi’i, the scholars’
work cannot be in isolation from the prevailing conditions of their
communities in local as well as broader regional contexts. The interpretations
of scholars, ulama and mujtahid would reflect the state of their human and
political consciousness, and usually that of their people, at that particular
time and place. Disagreements between Schools (and even among scholars
of the same School), as history tells us, provide other evidence that the
understanding of sharia, as humanly understood, is not static, final, eternal,
absolute and unalterable.

The Qur’an encourages ethnic and other types of diversity as blessings
from God. Consequently, classic Muslim jurists recognized the fact that what
may suit one culture may not be quite suitable for another. For this reason,
they encouraged each country to introduce its own customs into its laws,
provided that these customs do not contradict basic Islamic principles. As a
result, even today, the Islamic laws of Muslim countries differ significantly on
various matters.

While rejecting the Qur'an and Hadith as the Islamic Constitution
(authoritarian view), at the same time, I also reject the secularist view that in
the secular sense Islam is a religion that regulates it only to the relationship
between man and the Supreme Creator. The Qur'an and Hadith cannot be
seen as the Islamic Constitution, but perhaps as its Code of High Constitutional
Principles. They comprise guidance on legislation, morality, and meaningful
stories which, unlike other constitutions and laws, were unsystematically
recorded. Although both the Qur'an and Hadith do not give their preferences
for a definite political system, both primary sources have laid down a set of
principles, or ethical values and political morals, to be followed by Muslims
in developing life within a state.

For instance, Muhammad Husayn Haikal takes the view that Islam does
not provide direct and detailed guidance on how the Islamic community shall
manage state affairs. According to him, Islam does lay down the basic principles
for human civilization, not basic provisions to regulate human behaviour in
life and in association with fellow humans, which, in turn, will characterize
the pattern of politics. In short, according to Haikal, there is no standard
government system in Islam. The Islamic community is free to follow any
government system, as long as it assures equality among its citizens, both in
rights and responsibilities, and also in the sight of the law, and manages affairs
of state based on the shura or consultation, by adhering to the moral and
ethical values taught by Islam for mankind’s civilization.
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Haikal believes that a governmental system according to Islamic
provisions is a system assuring freedom, based on the principle of the
appointment of a head of state having the people’s approval, and that the
people have the right to control the implementation of government and to
call on the government to give account of its actions. Islam appeals to
mankind, especially Muslims, to make an effort to carry out those above-
mentioned principles as far as possible. This position is a middle position
between authoritarian and secularist views. In this context, one may see
that Haikal’s views clearly oppose the strict opinions raised by authoritarian
groups, that sovereignty belongs to Allah, not to the people. However, at
the same time, Haikal also opposes the view that Islam does not teach
methods of living within a community and within a state.®®

PRINCIPLES OF ISLAMIC CONSTITUTIONALISM

The counter-arguments above specifically reject some ideas of the
incompatibility of the nature and the characteristics of shari'a and
constitutionalism. The following arguments will be focused on examining
the principles of shari’a in relation to constitutionalism. Simultaneously,
the arguments below are presented to counter secular views on this
matter.

The secularist views mentioned earlier hold that historically the powers
of the caliphs were unlimited and that, therefore, sharia is not compatible
with constitutionalism could be rejected on the grounds that Islam has
provided wilaya al-mazalim (the redress of wrongs). It is the embryo of the
administrative tribunal or constitutional court in the modern sense. Al-
Mawardi has outlined ten areas that can be reported to this tribunal, including
the oppression and maltreatment of the public by government officials, and
the implementation of sentences when judges are too weak to enforce them
due to the sentenced person’s power or social standing.*

Abd al-Wahhab Khallaf goes further by stating that an Islamic government
is a constitutional government; not a tyrannical one.® In other words, based
on Khallaf’s understanding of sharia, the government in Islam is not based
on the charisma of the person. He also takes the view that Islam guarantees
individual rights and provides the separation of powers into al-sulta al-
tashri‘iya (legislative), al-sulta al-qada’iya (judiciary), and al~sulta al-tanfidhiya
(executive).® Khallaf’s views can be justified on the grounds that the Qur’an
provided the basic principles for a constitutional democracy without providing
the details of a specific system. Muslims were to interpret these basic principles
in the light of their customs and the demands of their historical consciousness.
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Once again, this partly explains why Muslims currently need a new
reinterpretation or jtihad.

In addition, advocates of Islamic constitutional law have sought to broaden
the classic understanding of 7jma’ (consensus). Only Muslim scholars had a
role in reaching consensus; the general public had little significance.”” Fazlur
Rahman argues that the classical doctrine of consultation was in error because
it presented consultation as the process of one person, the ruler, asking
subordinates for advice; in fact, the Qur'an calls for “mutual advice through
mutual discussions on an equal footing”.%® In this context, the doctrine of
ijma’ is closely related to the concept of shura (consultation), and therefore
can be implemented as a legislative power in modern sense. Louay M. Safi
also notes that the “legitimacy of the state ... depends upon the extent to
which state organization and power reflect the will of the wmmah [the
Muslim community], for as classical jurists have insisted, the legitimacy of
state institutions is not derived from textual sources but is based primarily on
the principle of ijma’”® In this understanding, an Islamic constitution is a
human product of legislation based on the practice of consultation and
consensus, and thus, virtually, no longer a result of divine act. It is set by the
people and approved by them. In other words, consensus and consultation
offer a justification of Islamic constitutional law.

In addition, the claim that sharia refutes the majority principle — what
is right and what is wrong should be based on sharia, not on the popular vote
— is actually open to discussion. For instance, Ermin Sinanovic has shown
that key concepts of ijma’, al-sawad al-azham, jumbur, al-tarjih bi al-katsrah
and legal maxims al-gawa’id al-fighiyya could strengthen the case for the
legitimization of the majority principle in Islamic political thought and
decision-making processes.”

I would also add that Muslims agree about the primacy of Hadith
Mutawatir, which is reported by such a large number of people that they
cannot all be expected to agree upon a lie.”! But, how does one define “a
large number of people”? Although Muslims agree about the primacy of
Mutawatir, they hold different opinions about the number of narrators for
a Hadith to be accepted as Mutawatir. Some believe four persons are
needed; others insist that a Hadith will achieve the degree of Mutawatir
only when seventy or more narrate it. Actually, the number of reporters
required to define “a group” for Hadith Mutawatir is derived by analogy.
The requirement of four is based on the similar number of witnesses
required for legal proof; the requirement for twenty is derived from the
Qur’an (8:65) (the number required to vanquish unbelievers). The next
number seventy represents an analogy to another text of the Qur’an (7:115)
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referring to the seventy companions of Moses. Others scholars have drawn
analogy from the number of participants in the battle of Badr (313 persons).”
Despite this debate, the point is that the number in Islamic tradition does
matter. Therefore, it is essential to note that deciding a case through the
majority or popular vote is permitted. One of the justifications comes from
the sayings of the Prophet:

“I (Ali bin Abi Talib) said to the Prophet, ‘O, Prophet, [what if] there is a
case among us, while neither revelation comes, nor the Sunna exists.” The
Prophet replied, “[you should] have meetings with the scholars — or in
another version: the pious servants — and consult with them. Do not make
a decision only by a single opinion.””?

In this sense, Nathan J. Brown points out that sharia does provide a basis
for constitutionalism and that Islamic political thought is increasingly inclined
towards constitutionalist ideas. According to him, “while it is true that
attempts to put these ideas into practice have not so far been successful, the
problem could be seen to lie in the lack of attention to the structures of
political accountability, rather than flaws in the concept of Islamic
constitutionalism”.”4

Azizah Y. al-Hibri explains some key concepts of Islamic law in order to
support the view that sharia is compatible with constitutionalism. A state
must satisfy two basic conditions to meet Islamic standards: the political
process must be based on “elections”, or bayaz; and the elective and governing
process must be based on “broad deliberation”, or shura.”” These two principles
are part of the criteria employed to determine or to judge Islamic constitutional
law. According to al-Hibri, these two principles, together with other factors
(the ruler in a Muslim state has no divine attributes and there is no ecclesiastical
structure in an Islamic setting), indicate that there is, in fact, little difference
between an Islamic constitutional setting and a secular one.”

Given the alleged parallels she discovers between the Constitution of
Medina and the U.S. Constitution, al-Hibri considers the possibility that
the founding fathers of the United States were directly or indirectly influenced
by the Islamic precedent. She notes that Thomas Jefferson was aware of
Islam since he had in his library a copy of George Sale’s translation of the
Qur’an. Al-Hibri suggests that Sale presented Islam in as fair a light as
possible, under the circumstances of the eighteenth century, thereby making
the Prophet’s precedent amenable to Jefferson. Al-Hibri argues that if the
founding fathers were, in fact, influenced by the Islamic model of
constitutionalism, then this would “support the argument that American
constitutional principles have a lot in common with Islamic principles.
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Such a conclusion would be helpful in evaluating the possibility of exporting
American democracy to Muslim countries”.””

Although her argument could be considered apologetic,” it seems that
Al-Hibri has attempted to show some similarities between the two traditions,
using the American standard as the standard of evaluation. The comparison
between two legal traditions is, borrowing Patrick Glenn’s term, a multivalent
thinking. Glenn takes the view that all traditions contain elements of others.
Western legal traditions may contain some of Eastern legal traditions. In
other words, “there are always common elements and common subjects of
discussion”.”” Glenn rejects the proposition that “you can’t have your cake
and eat it too”.*” He offers multivalent views that everything would be a
matter of degree. It is possible to compare apples and oranges. In other words,
Glenn takes the position that “you can have your cake and eat it too, if you
eat only half of it”.#! Therefore, Glenn rejects the claim that a religious legal
tradition is incompatible or incommensurable with secular legal tradition.

In addition, a Muslim scholar could readily conclude that a Muslim
country may choose to be a republic and still be in compliance with sharia,
as long as the vote for the president is genuinely free, and the consultation
among all branches of government is broad. Furthermore, the existence of a
House of Representatives would ensure that the people’s voice is heard in
legislative matters, even if indirectly. Another scholar, however, may make
similar arguments for a constitutional monarchy based on the British example.
One can see that Muslim countries may, or may not, satisfy the two criteria
above, in their constitutions.

In relation to the protection of the rights of the citizen, despite some
rights which are established in the Qur’an and the Sunna,*” magqasid al-sharia
(the objectives of Islamic law) should become another principle or criterion
of Islamic constitutional law. This view is supported by UCLA Professor of
Islamic Law, Khaled Abou El Fadl.** According to Muhammad Husein
Kamali, magqasid al-shari’a is an important but neglected aspect in the discourse
of sharia. Kamali claims that even today many highly regarded textbooks on
Usul al-Figh (Islamic legal theory) do not comprise maqasid al-sharia in their
descriptions. Generally those textbooks are more concerned with conformity
to the letter of the divine text. Accordingly, this, directly or not, has contributed
to the literalist direction of juristic thought.®

The magqasid al-shari‘a consists of the five juristic core values of protection
(al-dharuriya al-khams) for religion, life, intellect, honour or lineage, and
property. Basically, sharia, on the whole, seeks primarily to protect and
promote these essential values, and validates all measures necessary for their
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preservation and advancement. El Fadl argues that the protection of religion
would have to mean protecting the freedom of religious belief; the protection
of life would mean that the taking of life must be for a just reason, and the
result of a just process; the protection of the intellect would have to mean the
right to freedom of thought, expression and belief; the protection of honour
would have to mean the protection of the dignity of a human being; and the
protection of property would ensure the right to compensation for the taking
of property.®

It is essential to note that these five core values are not divine, but human
values, since they are developed by Muslim jurists based on their interpretations
of the Qur'an and Sunna. This could mean that the magqasid al-shari‘a is not
limited to the five core values. Ibn Taimiyah, for instance, departs from the
notion of confining the maqasid al-sharia to a specific number of values.*
Yusuf al-Qaradawi takes a similar approach. He extends the list of the
magqasid al-sharia to include “human dignity, freedom, social welfare, and
human fraternity among the higher magasid of the sharia”.* The existence of
additional objectives is upheld by the weight of both general and detailed
evidence, in the Quran and Sunna.

A new ijtihad could be performed by considering the theory of the
magqasid al-shari‘a, examining sharia as a unity in which the detailed rules are
to be read in the light of their broader premises, substantives, and objectives.
This means that by looking at the maqasid al-sharia, shari'a could be analysed
beyond the particularities of the text. In Kamali’s words, “the focus is not so
much on the words and sentences of the text, as on the purposes and goals
that are being upheld and advocated”.® It is worth noting that the principles
and the procedural form of Islamic constitutional law could be found through
the theory of the magqasid al-shari’a.

In relation to the position of religion vis-a-vis the state, another principle
or criterion could be drawn from the Medina Charter.*” One of the challenges
for Islamic Constitutional law is the position of Islam (or sharia) in the
constitution. This could be examined on three levels: the position of Islam
within Muslim community itself, the position of Islam in relation to other
religions, and the relationship between Islam and the state.

In this context, the Constitution or Charter of Medina is a document
reportedly drawn up by the Prophet Muhammad (d. 11/632), upon his
migration from Mecca to Medina. The document establishes rights and
obligations among the Ansar of Medina, the Muhajir who left Mecca with the
Prophet, and the Jewish tribes of Medina as they embarked upon a new
journey of coexistence and cooperation in the nascent Muslim polity founded



50 Shari'a and Constitutional Reform in Indonesia

in Medina. The text itself consists of a preamble and forty-seven clauses
outlining various aspects of community organization, procedures for common
defence, and the relationship between the Muslims and the Jewish inhabitants
of Medina.

The Constitution of Medina declared all Muslim and Jewish tribes of
Medina (apparently, there were no Christians) to be a single community. It
also stipulated that non-Muslim minorities (Jews) had the same right of life
protection (as Muslims); guaranteed peace and security for all Muslims based
on equality and justice; guaranteed freedom of religion for both the Muslims
and non-Muslim minorities (the Jews); and ensured equality between the
rights of the Jews of Banu Najjar and those of the Jews of Banu Awf.”°

Instead of strictly using the text, the spirit of the Constitution of Medina
could be used as a principle or criterion of the modern Islamic constitutional
law. Although there is not a single word in the document which referred to
an Islamic state, the text states that “where a contention arises between two
parties on a matter, the issue is to be referred to God and to Muhammad for
a decision”. This issue will be fully examined in Chapter 6 in order to clarify
the debate between authoritarians and secularists on Islam being a religion
and a state (din wa dawla).

CONCLUSION

I have shown that there is a group which believes that sharia is incompatible
with constitutionalism. This group is divided into two camps: authoritarian/
fundamentalist and secularist. There is also a second group which holds the
view that sharia can walk together with constitutionalism. This position
rejects both the authoritarian and the secularist views on this subject.
However, this group is also divided into two approaches: formal sharia and
substantive sharia. It is essential to note that I support this second approach
which holds the view on the compatibility of constitutionalism and sharia.

While the formal sharia attempts to use sharia as a source or the
primary source of law — which makes their position closer to authoritarian/
fundamentalist views — the substantive sharia holds that shari'a, in this
context, should be reinterpreted as consistent with democracy and
constitutionalism. This substantive approach is based on the belief that the
understanding of shari’a is not static and final. As has been argued earlier,
it can be amended, reformed, modified or even altered, without neglecting
its fundamental basis. This leads the substantive group into treating the
principles, objectives or spirit of sharia only as norms or values which
inspires constitutions.
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In the following chapters, through critical analysis of three main case

studies — human rights, the rule of law, and religion vis-a-vis state — I will
examine whether Islamic political parties are proposing the formal or the
substantive sharia when dealing with the Amendments to the 1945
Constitution.
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INDONESIA, SHARI’A,
AND THE CONSTITUTION

An Overview

I have argued at length in the previous chapter that shari is compatible with
constitutionalism. However, the question remains: how can sharia play a role
in a constitution? Should it become the primary source by inserting its
elements into a constitution? Should it be present only in spirit or as an
inspiration? In this chapter, I will show how the Indonesian people have
responded to this matter.

The aim of this chapter is to provide the institutional and historical
context for the subsequent chapters analysing the influence of sharia in the
three main case studies: human rights, the rule of law, and religion vis-a-vis
the state. In order to achieve this goal, it is necessary to discuss the evolution
of the struggle for the inclusion of sharia into the Indonesian Constitution
from the Independence era in 1945 until the Reform era in 1999-2002. The
political systems and practices during 1945-2002 will also be examined.

In August 1945, at the last moment, seven words from the Preamble to
the Constitution (known as the Jakarta Charter) were removed and thus
excluded from the Constitution. The seven words involved a requirement for
Muslims to observe sharia. During the last half-century the Indonesian
Islamic-based parties have been attempting periodically to have the seven
words reinstated, but without success. Under the Soeharto government
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(1966-1998), support for the Jakarta Charter was considered subversive and
could be punished with years of imprisonment.

Prior to President Socharto’s resignation on 21 May 1998, Indonesians
had lived under authoritarian regimes for about forty years. The lack of
democratic principles in the 1945 Constitution, such as the separation of
powers, checks and balances and guarantees of citizens' civil and political
rights, was an important factor contributing to the rise of authoritarianism in
Indonesia, after a brief experiment with parliamentary democracy in the
1950s. Constitutional reform is a critical aspect of Indonesia’s transition, for
the original form of the 1945 Constitution was an inadequate foundation for
democracy. Constitutional reform was also one of the basic demands of the
student movement, which led to President Soeharto’s resignation in 1998,
and Indonesian political elites have been struggling with the issue ever since.

Socharto’s departure has also opened up the opportunity for several
Muslim groups and political parties to propose the introduction of sharia
into the Constitution. Although there were Islamic political parties that
supported the seven famous words in 1999, in this chapter, I will show the
shifting position of the two largest Islamic organizations, in 1955 and in
1999, on the issue of sharia and Constitution, which led to a polarization by
nationalist and Muslim blocs (and modernist-traditionalist blocs) in 1955 to
formal and substantive sharia groups in 1999. While both Muhammadiyah
and Nahdlatul Ulama (NU) (with around sixty million members) supported
the inclusion of shari'a into the Constitution in 1955 parliamentary debates,
both rejected such proposals in 1999-2002.

The chapter will be divided into three parts. The first part will evaluate
the debate on the Jakarta Charter in 1945 and in 1955. The second part will
examine the issue of sharia vis-a-vis state ideology under the New Order
government. The last part will focus on the process, the debate and the results
of the Amendment to the 1945 Constitution following the fall of the Soeharto
government. In particular, it will highlight the efforts of several Islamic
political parties to propose the inclusion of sharia into the Constitution.

THE JAKARTA CHARTER AND THE 1945 CONSTITUTION

From the beginning of the Japanese occupation, the Japanese military
government had to cooperate with the available nationalist leaders against the
Dutch and later assign them as intermediaries to rule the country, and to
participate in the costly ongoing war against the Allies. During the last phase
of the occupation the Japanese military leaders had to give in to the growing
demands of the independence movement.
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It was also natural that the Japanese occupying power should try to use
religion, in this case Islam, for its own wartime ends. M. A. Azis, as quoted
by B. J. Boland, explains:

The Japanese considered Islam as one of the most effective means to
penetrate into the spiritual recesses of Indonesian life and to infuse the
influence of their own ideas and ideals at the bottom of the society. For
exactly the same reasons, Christianity was chosen in the Philippines as an
important vehicle for ideological penetration.!

On 29 April 1945, the Japanese established the BPUPK (the Investigating
Committee for the Preparation of Independence) to discuss the foundation of
the state and the constitution for the future of Indonesia. The BPUPK
consisted of sixty-two members, with Dr Radjiman Wedyodiningrat and
R. P. Soeroso as its president and vice-president respectively. With an eye
towards facilitating a stable and peaceful transition, the Japanese tried to
ensure that the BPUK was composed of men from the older and more
experienced generation of leaders associated with the different pre-war
nationalist and Islamic movements.?

Ideologically, the BPUPK represented the two main groups of thought:
the “secular” nationalists, and the Islamic nationalists.” This explains why
one of the issues during the first session of the BPUPK (19 May — 1 June
1945) was the basic foundation (or ideology) of the state: whether Indonesia
would be an Islamic state or a state which would separate religious affairs

from state affairs. In this regard, Professor Soepomo, one of members of
BPUPK, remarked:

On the one hand (there) is the opinion of the religious experts [ahli agamal],
who are proposing to establish Indonesia as an Islamic state, and on the
other hand (there) is another proposal, as has just been proposed by Mr
Mohammad Hatta, that is, a national unitary state which will separate the
state from religious affairs.*

In order to find a solution, a sub-committee consisting of nine members
was formed. The nine members were: Soekarno, Mohammad Hatta, A. A.
Maramis, Abikoesno Tjokrosedjoso, Abdul Kahar Muzakkir, H. Agus Salim,
Ahmad Soebardjo, Abdul Wahid Hasjim and Muhammad Yamin. After
serious discussions, this sub-committee eventually succeeded in reaching a
modus vivendi between the Islamic group and the secular group. On the first
day of the second session, which was held on 10 July 1945, Soekarno
reported on the agreement reached by the nine members. According to him,
the five principles known as Pancasila, upon which a free Indonesia would be
based, appeared in the preamble of the Constitution.” This preamble was
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signed by the nine-member committee in Jakarta on 22 June 1945, and later
came to be known as the Jakarta Charter (Piagam Jakarta).® The five principles
were: the belief in God with the obligation to implement Islamic sharia for
its adherents; a just and civilized humanity; the unity of Indonesia; a democracy
guided by wisdom arising from consultation and representation; and social
justice for the whole Indonesian people.

The agreement above reflected a compromise between the two opposing
groups. The draft of the Constitution did not state that Indonesia was to be
an Islamic state. It went further, stating that either a Muslim or a non-Muslim
could be appointed as the Indonesian president.” Based on the agreement
above, the draft accommodated non-Muslim concerns, stating that Islamic
law would be applied only to Muslims. Both Islamic and nationalist groups
agreed to reach this “middle position”: the state recognized Muslims as the
majority by granting them the right to implement their own law, and at the
same time, the draft did not amount to the creation of a Negara Islam or
Islamic state. In the words of M. B. Hooker, “While the Charter specifically
refers to sharia, it is vague as to its exact scope and competence, leaving much
room for debate over its jurisdiction.”® However, politically speaking, the
vagueness could be seen as a win-win solution for both parties.

The agreement remained unchanged until 18 August 1945, one day after
the proclamation of Indonesian independence,” when the PPKI (the
Preparatory Committee for Indonesian Independence) was formed. This
committee, which consisted of twenty-seven members and was headed by
Soekarno and Mohammad Hatta as Chairman and Vice-Chairman respectively,
held a meeting on the same day it was formed. Within a short time (between
11.30 a.m. and 1.45 p.m.) the meeting brought about several important
changes to the preamble, in which the formulation of Pancasila appeared, and
to the body of the Constitution.

A change was made to the first principle by omitting the seven words:
dengan kewajiban menjalankan Syariat Islam bagi pemeluknya (with the
obligation to carry out Islamic sharia for its adherents). Therefore, the first
principle became: the Belief in One Supreme God. This change surprised the
Islamic group. Questions arose as to the reason why the formulation of the
Jakarta Charter, which had been achieved with difficulty, could be changed
with such ease. It was said that a Japanese officer of the Kaigun (Japanese
navy) came to Mohammad Hatta to tell him that a Christian representative
from Eastern Indonesia objected to the clause of “sharia”. He was warned
that should it be kept unchanged, he and his people (non-Muslims from
Eastern Indonesia) would separate from the Republic of Indonesia. Hatta was
influenced by this message and promised to bring the message to the meeting.'
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Consequently, most of the Muslim leaders agreed to Hatta’s demands
that references to the Jakarta Charter be removed from the preamble, that the
related clause in the section on religion be excised. These changes were
accepted by the PPKI, and Soekarno and Hatta were elected as President and
Vice-President, respectively.

However, there was no doubt that several Muslim leaders felt betrayed.
They had been involved in a long struggle for independence but when the
fruits of their struggle, namely the freedom of Indonesia, had been achieved,
their aspirations were neglected. The omission of the seven words meant that
the 1945 Constitution did not specifically guarantee Muslims the right to
implement their own law (sharia). Isa Anshary, a prominent Muslim leader,
considered this event to be tantamount to dishonest politics."

Others took the view that the omission of the seven words reflected the
biggest sacrifice by Muslims for the unity of the nation, which was very
crucial at that time. The sacrifice was so great that not even the word “Islam”
and “Muslim” or “syariat” were mentioned in the constitution.'” Later in
1978, Alamsjah Ratu Perwiranegara (Minister for Religious Affairs) interpreted
that moment as “the greatest gift and sacrifice of the humble Indonesian
Muslims as a majority population for the sake of Indonesian national unity
and integrity”."

Soekarno reminded Muslim leaders that they could try to amend the text
at a later date through constitutional procedures. To his credit Soekarno was
able to convince even the most ardent opponents of the Jakarta Charter to
lend their support, and as a result the draft constitution was unanimously
accepted. Soekarno also stressed that the 1945 Constitution was only a
“temporary constitution”, a “lightning constitution”, or a “revolutionary
constitution”, which, in due course, could be perfected by elected
representatives of the people. In Soekarno’s own words:

Gentlemen, all of you realise that the Constitution we decide today [18
August 1945] is a temporary constitution. If I may I would like to use the
words “a lighting constitution”. At a later time when the State is in a
peaceful and calm situation we would certainly bring together the members
of the People’s Assembly to make a more complete and perfect constitution.'

In this regard, several Muslim leaders were convinced that when the general
elections came the issue could be discussed. As a majority, they believed that
their group would achieve the majority vote.”

There were some Muslim leaders, such as Ki Bagus Hadikusumo, who
believed that, although the seven words were omitted, their goals and struggle
were implicitly accepted. Hadikusomo asked Hatta what was meant by the
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phrase “Belief in One Supreme God”. Hatta answered that it was nothing
other than the zawhid of Islamic monotheism.'

However, Sidjabat, a Christian scholar, took the view that the first
principle of Pancasila is a general and neutral concept of God that gives room
for everyone who worships God without becoming indifferent in matters of
religions."” Thus, the Indonesian term 7ihan is capable of encompassing
Christian, Islamic, Buddhist, and Hindu concepts of God. The term is used
for “God” in place of the identical Arabic word, Allah, with its stronger
Islamic connotations.

B. J. Boland shares Sidjabat’s view, above, pointing out that:

(the) first principle of Pantjasila is neither a syncretic compromise ... nor is
it a concept with only one interpretation, so that adherents of one religion
could prescribe to others what their belief in God and their worship should
be like, in order to be in accordance with the basis of the state. This first
principle must be understood as a multi-interpretable formula and must be
appreciated as providing a real possibility for people to agree while
disagreeing.'®

The government of the new republic realized that certain concessions
would have to be made. One of the most significant of these came in
January 1946, with the establishment of an Indonesian Ministry of Religious
Affairs.” The establishment of this ministry provided proof that the
government had implemented the first sila (pillar) of the Pancasila: Indonesia
is neither a secular state, nor an Islamic state. In later years, the official
structure of the Ministry also came to include separate sections addressing
the needs of Indonesia’s various religious communities, although the Muslim
section still dominates all others, and generally controls the Ministry itself.
For instance, all Ministers of Religious Affairs, since its establishment in
1946, have been Muslims.

However, the missing words of the Piagam Jakarta have never disappeared
from the debate on what the state of Indonesia is supposed to represent for
Islam, the religion to which the vast majority of the population adhere. The
seven words are so central, in fact, that some Muslim groups have persistently
called for reinclusion of the Piagam Jakarta in the Constitution, ever since
those words were dropped in 1945. The Muslim leaders were basically unable
to accept that in a country where Muslims are the majority there can be
anything other than Islam as the basis of unity.** Ahmad Hassan, for instance,
questioned why the 90 per cent Muslim majority must be overlooked because
of the 10 per cent non-Muslim minority.?!

There were more radical attempts to make sharia the basis of the
Indonesian state. Kartosoewirjo declared the Islamic State of Indonesia
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(Negara Islam Indonesia). Kartosoewirjo’s movement, later known by the
name of Darul Islam, developed into a full-blown rival to the Republic,
which resisted the return of the Siliwangi division to West Java in 1949,
and, after 1950, continued a guerrilla war against the Jakarta government.
Kartosoewirjo’s Islamic State had its own Constitution, explicitly based on
sharia, and a judiciary where ulama delivered Islamic justice. The Darul
Islam remained a military and political embarrassment to the Jakarta
government until Kartosoewirjo’s capture, and the surrender of the other
West Javanese leaders in 1962.%

Konstituante

Indonesia has been governed by three constitutions since independence: the
1945 Constitution, the 1949 Constitution and the Provisional Constitution
of 1950. The 1945 Constitution came into force on 18 August 1945. On
27 December 1949, the colonial government was back, and succeeded in
breaking up the Republic of Indonesia (RI), whereupon the new Republic of
the United States of Indonesia (Republik Indonesia Serikat, or RIS) came
into being. A new constitution, known as the 1949 Constitution, replaced
the 1945 Constitution.”

The 1949 Constitution did not last long, however, because there were
tremendous efforts made within the RIS during its first seven months to
transform Indonesia from a union of states (a federation of states) into a
unitary state. On 17 August 1950, the Provisional Constitution came into
force with the reestablishment of the Republic of Indonesia. The new state
did not bring back the 1945 Constitution.*

The drive to make Islam the basis of the state was revived in the Constituent
Assembly (Konstituante), which was the result of the first national general
election in 1954. The debates led to a situation in which no faction had a
majority of the vote. The Provisional Constitution of 1950 was enforced until
mid-1959, when a decree by President Soekarno replaced it with the old 1945
Constitution, which was originally intended to be a temporary measure
before the formal constitution, devised by the popularly elected assembly, was
established. I will examine this political situation briefly.

The defeat of the Darul Islam movement transferred the struggle over the
religio-political identity of Indonesia to the political sphere. Masyumi (Majelis
Syura Muslimin Indonesia, or Consultative Council of Indonesian Muslims)
became the Islamic party which played a prominent role in the politics of
Parliamentary Democracy between 1950 and 1957. Masyumi was backed by
the Muhammadiyah and the NU Islamic associations. Although some 85 per
cent of Indonesians described themselves as Muslims, many among them,
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especially in Java, followed the Nationalist Party, Partai Nasional Indonesia
(PNI). From 1950 to 1955 the PNI and Masyumi quarrelled over the role of
Islam and of the Communists — who formed another party, Partai Komunis
Indonesia (PKI).

In 1952, the NU withdrew from Masyumi and became a separate political
party. This situation raised once again the old divide between traditionalist
and modernist Muslims.”® The traditionalist/modernist schism divided
Masyumi at its very core and produced a power struggle between Natsir’s
religious-socialist faction and the base Nahdlatul Ulama constituency that
ultimately produced a mass defection of the traditionalists from Masyumi
three years before the general elections.”® In other words, NU’s withdrawal
reduced Masyumi’s popular support considerably.

Mochtar Naim’s study ascribes NU’s decision to two factors — the
structure of Masyumi and the dualistic character of Masyumi’s membership.?’
Anwar Harjono mentions another factor, the position of the Minister for
Religious Affairs. Whereas the NU proposed that the position be filled from
among its ulama, the leaders of Masyumi preferred a person from the
Muhammadiyah.*

A Congtess of Ulama and Islamic Propagators (Kongres Alim-Ulama dan
Muballigh Islam), which was attended by no less than 217 wlama from all
over Indonesia, was then held in Medan from 11 to 15 April 1953. The
Congress eventually issued a farwa (Islamic legal opinion) and passed a
number of resolutions relating to the State ideology which Muslims should
support. The fatwa stated:

It is incumbent upon every Indonesian citizen who embraces Islam, women
as well as men, and who possesses the right to vote, to go to the polls and
elect only the candidates who will fight for the realization of Islamic
teaching and law in the State.”

The question as to whether the fzzwa was effective or not can be answered
by looking at the results of the first national election in 1955. The loss of the
traditionalists’ organizational networks among the kyai and pesantren of East
and Central Java was a tremendous blow to Masyumi’s campaign efforts in
1955. The PNI with 22.3 per cent won the largest share of votes; the
Masyumi came in second with 20.9 per cent, closely followed by the NU
with 18.4 per cent. The results of the general election led to the formation of
the Konstituante. It also confirmed the ideological polarization between the
Islamic and non-Islamic parties, known as politik aliran, producing balance
between them as well.*
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These Islamic and non-Islamic factions were divided into three groupings,
each advocating a specific state philosophy. Firstly, there was the Pancasila
bloc, which upheld the five principles of Pancasila to be the basis of the state.
Secondly, there was the socio-economic bloc, which stood for a socialist
economy and democracy as the basis of the state; and thirdly, there was the
Islamic bloc, which advocated Islam as the basis of the state.’!

On 1 June 1959, based on the Islamic faction’s proposal, there was
voting on whether or not the seven words from the Jakarta Charter were to
be restored to the 1945 Constitution. The vote was as follows: 201 votes
were cast for the amendment and 265 were cast against.”> This means that
the Islamic bloc lacked the support of a two-thirds majority to restore the
Jakarta Charter. Instead of writing a new constitution or making any
amendments, the government then proposed to return to the 1945
Constitution. Lacking the support of all Islamic factions, who were
disappointed with the rejection of their proposal on the previous day, on
2 June 1959, the return to the 1945 Constitution was rejected by 203
votes.”” This means that once again the required two-thirds majority (312
votes) could not be achieved.

Unfortunately, while the Konstituante went into recess, Soekarno, backed
up by military leaders, dissolved the Konstituante through his Presidential
Decree of 5 July 1959, arguing that it could not make any progress in its
charter. The Decree abrogated the 1950 Constitution and enforced the 1945
Constitution. In an analysis of these events, Adnan Buyung Nasution suggests
that Soekarno and the military leaders played a “game”, by providing the
evidence that the Konstituante nearly finished its task, when Soekarno’s
decision dissolved it.*

The demise of the Konstituante led Indonesia back to the 1945
Constitution, which still remains in force. This means that the Muslims” hope
for later inclusion of their aspirations in a new constitution never materialized
in the Soekarno era. Once again, the attempt to include shariz in the
Constitution had failed. Legally speaking, there was no legal basis for Soekarno
to issue the Decree which dissolved the parliament (the Konstituante).
However, politically speaking, the military and the Prime Minister, Djuanda,
supported Soekarno’s decision.

It is particularly interesting to note in the preamble to the President’s
Decree the affirmation that the Jakarta Charter “gives life” to, or “influences”
(menjiwai) the 1945 Constitution and that it forms an inseparable unit with
the Constitution. These considerations were designed to unite two conflicting
streams of thought: that of the supporters of the Pancasila in the Jakarta
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Charter, and that of the supporters of the Pancasila in the preamble to the
1945 Constitution.

With regard to the relationship between the Jakarta Charter and the
preamble to the Constitution, in which the two different formulations of the
Pancasila are presented, B. J. Boland notes:

It is worth mentioning that on May 5th, the representative of the Catholic
Party, B. Mang Reng Say, stressed that for his party the Djakarta Charter
was nothing more than “one of the historical documents from Indonesian
soil which have occurred in the course of the history of the Indonesian
people moving toward the proclamation of their independence”, so that the
Djakarta Charter “may not and cannot be a source of law” but may only be
considered as a precursor, a draft, for the preamble of the constitution. The
same point of view was also expressed by J.C.T Simorangkir, the speaker
from the Parkindo (Partai Kristen Indonesia: the Indonesian Christian Party)
in his speech at the Assembly on 17 May 1959.%

What did Muslim scholars say on this issue? In his Demokrasi Pancasila
Professor Hazairin of the Faculty of Law, University of Indonesia, argued for
the infusion of an Islamic spirit into the state’s formulation of Pancasila. In
presenting his case, he went so far as to argue that the Indonesian phrase
“Ketuhanan Yang Maha Esa” was not the mere product of a committee
compromise involving Indonesian Christians, Hindus, and Chinese, but
rather a translation of the Qur'anic phrase: “The One and only God”.*
Hazairin also maintained that the 1945 Constitution as a whole could not be
separated from the “spirit” which first animated it. Although he was not in
favour of the creation of a formally Islamic state, for Hazairin, this spirit was
most succinctly expressed in the preamble as originally formulated (the
Jakarta Charter).” Consequently, although the Charter was not one of the
sources of Indonesian law, there should be no law nor government regulation
which contradicts the spirit of the 1945 Constitution (i.e., the Jakarta Charter).
The controversy on the meaning of the Charter, particularly among legal
experts and religious scholars, remains.*®

Having read all the minutes of the meetings during Konstituante sessions
from 10 November 1956 untl 2 June 1959, Adnan Buyung Nasution
observes that:

In the debate on the return to the 1945 Constitution, the Islamic political
parties ultimately demanded only the re-instatement of the “seven wordings”
of the Jakarta Charter that had been deleted from the 1945 Constitution on
18 August 1945. In doing so, they manifested an underestimation of the
dangers inherent in the 1945 Constitution of development of dictatorial
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powers, which many of their members had previously criticized vigorously.
Thus, in the debate on the Dasar Negara and again in the debate on the
return to the 1945 Constitution, the coalition of Islamic parties in fact
neglected the concept of constitutional government. The parties opposing
the Islamic state did not do so from the point of constitutionalism, but
because they objected to a counter-ideology.*

In other words, the debate on the ideological foundation of the state was
intended to determine the further provisions of the constitution. It was seen
as the basic principle, inspiring all articles of the constitution and other
organic laws. The great majority of the Konstituante commission clung to
this as an item on the agenda requiring thorough discussion. The parties in
the Konstituante still remained fixated on ideological concerns. It was
unfortunate that the “deadlock” over the state ideologies prevented the
Konstituante from creating a constitution which would be based upon
constitutionalism. I will explain the characteristic of the 1945 Constitution
vis-a-vis constitutionalism in the next section, when dealing with the Socharto
government.

With the defeat of the Muslim aspirations to create an Islamic state and
to restore the Jakarta Charter, control of the state was taken over by
President Soekarno and the Army. The return to the 1945 Constitution was
easily interpreted by Soekarno as an excuse to introduce his “guided
democracy” and concentrate most of the power in his hands. In 1960 the
Soekarno regime banned the Masyumi Party. It was alleged that several of
its leaders had joined the rebels and formed a counter government in 1958.
Masyumi opposed Soekarno’s cabinet, because it contained Communists,
and also opposed a National Council to represent workers, peasants, youth
and regional interest groups.

Meanwhile, the NU maintained close ties with Soekarno. According to
Lapidus, “While Masjumi was broken because of its ideological demands,
Nahdlatul Ulama was able to retain political and tactical stability.”*® Even the
NU accepted Nasakom, a Soekarno programme which attempted to synthesize
nationalism, religion and communism, whereas other #/ama condemned it
by arguing that religion and communism could not be synthesized in any
way. NU leaders believed that they had little choice but to accept Nasakom
in order to avoid, firstly, the possible threat of retaliation from Soekarno, and
the army, if NU did not support Soekarno’s programme, and, secondly, the
potential threat of the Communist party (PKI).*!

Thus far, I have explained in this section the debate, political compromise,
and the struggle for the state ideology during 1945-65. I have not only
described political factions between nationalist group and Muslim groups,
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but have also indicated the internal friction within Muslim groups, such as
Masyumi and the NU. In the next section, I will discuss the issues highlighted
above in the period of the Soeharto government, particularly the relationship
between the Socharto government (1966-98), the 1945 Constitution and
Islam vis-a-vis the state.

SHARI’A AND THE NEW ORDER GOVERNMENT

In this section, the characteristics of the Socharto government will be evaluated
in relation to constitutionalism. It will also examine the fluctuating relationship
between Muslim communities and the government. Although, at the end of
his government, Soeharto took a closer relation with Muslim societies, it is
safe to argue that throughout the period of the New Order government,
constitutional debate on the Jakarta Charter was forbidden because of the
deep-seated suspicions of the government concerning its disruptive potential.

Islam under Soeharto

The alleged attempted Communist coup of 1965 is a watershed in modern
Indonesian history. It brought about the fall of Soekarno.*> The New Order
government, as opposed to the Old Order of Soekarno, formally began when,
on the evening of 27 March 1968, General Socharto, aged 46, was formally
sworn in as President of Indonesia by a decision of the Provisional People’s
Consultative Assembly (MPRS). Soekarno’s regime left several pieces of “home-
work” for the New Order to contend with, such as the economic crisis, the
remnant members of the Communist Party (PKI), which was banned by
General Socharto in 1966, and the disintegration of the Indonesian Armed
Forces (ABRI), particularly the split between the Angkatan Darat (army) and
the Angkatan Udara (air force).® From the beginning, Soeharto opted to
solve economic problems as a priority, rather than alter the political system.
The Socharto government continually adopted the line that it could not talk
about democracy and discuss the political system, when the people did not
have enough food. Put it differently, Socharto’s New Order government
focused mainly on economic development, in order to provide steadily
improving standards of living for Indonesians.

Both the political and the legal systems had to support the development
strategy of the nation. Therefore, the principles of the rule of law or Negara
Hukum were accepted, only as long as they supported development, and
Socharto’s assessment of the national interest. Accordingly, the rule of law
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seems to have played a very minor role, if any, in the economic development
of the nation.

A. H. Johns describes the New Order government as “a government with
the avowed aim of restoring the nation’s confidence in itself and ensuring
stability, even if authoritarian methods were needed”.* R. William Liddle
argues that the political structure of the New Order can be described as a
steeply ascending pyramid, in which the heights are thoroughly dominated
by a single office, the presidency. According to Liddle, the President
commanded the military, which was primus inter pares within the bureaucracy,
and which in turn held sway over society.” In this sense, he was practically the
only effective institution in the country.

In the early days of the New Order, Indonesian Muslims hoped that they
would have a greater say in the running of the country than during Soekarno’s
regime. Throughout 1968 and 1969, the Islamic parties sponsored “Jakarta
Charter Commemoration Day” programmes to be held annually on 22 June.
Their leaders were involved in discussions about the ideological direction of
the state, but from the very beginning they affirmed that they supported
Pancasila as the state philosophy. They did not want to establish an Islamic
state. Their only real aim was that Islamic law should be implemented, and
hence they requested that the Jakarta Charter be given official status. It might
be said that Muslims supported the New Order government because of this
hope. They went further by attempting to get the Jakarta Charter legalized as
the Preamble to the 1945 Constitution, during the session of the People’s
Consultative Assembly (Majelis Permusyawaratan Rakyat or MPR) in March
1968, but they were to be disappointed.*

The New Order government continued Soekarno’s policy of displaying
respect for Islam as a private religious practice, but was determined that
Islam would not become a powerful political force. Therefore, in the early
period of the New Order, Muslims continued to play only a marginal
political role.”” The New Order feared that since Muslims could not accept
Pancasila as the ideology of the state at that time, they would continue to
be inspired by their aspirations to turn Indonesia into an Islamic state. In
other words, at the beginning of New Order era, as Donald K. Emmerson
writes, the generals of the ABRI, who formed a powerful element in the
New Order, many of them only superficial Muslims, saw in Islam’s cultural
strength a distinct political threat.*®

There were at least two principal views on the Jakarta Charter expressed
by Islamic groups during the Soeharto government. Firstly, the statement that
the Jakarta Charter “inspires” the 1945 Constitution was accepted without
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attempting to further define or modify it; Secondly, the Charter should
become the Preamble to the 1945 Constitution, and this would be seen as a
symbolic victory for the recognition of sharia by the state. This would require
an amendment to the preamble.

The government accepted the first view, since it was based on the 1959
Presidential Decree. The government was worried by the last view. The
military felt that Muslims did not want to accept Pancasila (the five principles
of the Indonesian state ideology) and aspired to replace it with Islamic
ideology. Any effort to link sharia to the Constitution would be considered
as subversive.* Many Muslim activists were sent to jail because they rejected
the asas tunggal (sole foundation), which was the government’s programme to
have Pancasila adopted as the only ideological foundation of all social and
religious organizations.*

Eventually, however, the NU accepted Pancasila as an ideology of state.
In 1985, K. H. Ahmad Siddiq, Ra’is Am (the General Chairman of NU),
published a book which stated that the NU accepted Pancasila as the final
form of ideology for Indonesia.”' The Congress of the NU also explained
that: “The Pancasila, as the basis of the Republic of Indonesia and the state’s
philosophy, is not a religion; neither can it replace religion, nor be referred
to as replacing religion.”” Once again the NU showed the accommodating
position to government policies which it had shown during the period of
Soekarno’s Guided Democracy. However, this does not mean that the NU
did not rely on religious arguments to support its position. Instead, the
basic reason for the acceptance of Pancasila as the sole foundation of the
NU was that Pancasila contained basic values which are not contradictory
to Islam.>

Although Muhammadiyah, the second largest Muslim organization, took
the very careful step of adopting Pancasila as its foundation, it affirmed that
Pancasila was not a problem for Muhammadiyah since its earlier leaders such
as Ki Bagus Hadikusumo, Kahar Muzakkir, and Kasman Singodimedjo had
helped to formulate and accepted Pancasila as the state’s basic foundation on
18 August 1945. This argument would mean that Pancasila was not in
contradiction with Islam and could be adopted into the statutes of the
organization.’* The effect of the recognition of Pancasila as the sole foundation
(asas tunggal) by the NU and the Muhammadiyah was that the government
and the military began to regard an Islamic threat more sanguinely. Since
then, from the late 1980s to the end of the New Order, the Government and
the Muslims had entered a “honeymoon” period.”

This “positive” development continued when the government passed
Law No. 7 of 1989, which pertains to Islamic courts in Indonesia.’® Before
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1989, the decision of a Religious Court needed the fiat of a District
Court.”” However, based on Law No. 7 of 1989, the position and the
decisions of Religious Courts became equal to those of other courts. Religious
Courts are under the supervision of the Ministry of Religious Affairs,
whereas General Courts fall under the jurisdiction of the Ministry of
Justice. Law No. 7 of 1989 defines “religious justice” as the justice system
for people following Islam.*® Therefore, the Religious Courts are for Muslims
only, since only they observe Islamic law. However, the authority of Religious
Courts is limited to specific areas: marriage, divorce, inheritance, wagf
(pious endowment), and hibah (gift).”

Shortly afterwards, the Government sponsored the formation of ICMI
(the Association of Indonesian Muslim Intellectuals). When Soeharto went to
Mecca for the pilgrimage, Indonesian Muslims began to feel reassured. Socharto
subsequently changed his name: Haji Muhammad Socharto. If we use Geertz’s
classification, many Indonesian Muslims believed that Soeharto was no longer
abangan, and began to recognize him as santri.® He also lead the takbir akbar
at the end of Ramadan in 1997.

Before the period of the “honeymoon”, any government involvement in
Islamic affairs was interpreted negatively as government intervention. The
effect was that many government officials adopted Islamic attributes, and the
Government involved itself in some Islamic issues in a much more positive
way. For example, Muslim women were allowed to wear the jilbab (veil) at
school and at government offices; the Government supported the building of
new mosques and prayer houses; many Ministers went to the mosque for the
Friday service and to celebrate the Ramadan rituals, and so on.®

Not only did relations between Islam and the New Order government
improve during the “honeymoon” period, but also the relationship between
Islam and the ABRI (Indonesian military) became much closer. According to
Marcus Mietzner, in this period ABRI officers became more Islamic. There
was a gradual shift in the military top brass, from a Christian and abangan-
dominated leadership, to one with a santri background.®

Robert W. Hefner believes, however, that in the case of modern Indonesia,
Geertz’s categorization of santri, abangan and priyayi is no longer relevant. He
wrote in 1995 that there is only “Islamization” or “Santrinization” in Indonesia
right now. According to him, Indonesia’s public culture today is far more
Islamic than it was in the 1950s, and public piety is much greater. As he
points out:

cultural Islam has changed Indonesia’s political culture, creating a Muslim
middle class with greater initiative and influence than at any time in the
New Order era. As Islamization brings more and more people to piety, it is
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inevitable and, in fact, important that Muslims and non-Muslims reconsider
the role of religion in public life.®®

Whose Islam in Indonesia prevailed under the New Order government?
The answer is fairly clear. The #/ama, the military and the government were
three elements which must be considered. The government, backed by the
military, exercised an overarching role in Indonesia. This high level of influence
was a result of three factors. Firstly, President Socharto, a major general when
he rose to power, used his personal knowledge of, and influence in, the
military to make it the backbone of the New Order. Secondly, two-thirds of
the Army’s personnel comprise the “territorial system”, units stationed at all
levels of the state administrative system, from the capital down to the village
level. This system was used to monitor and coerce the civilian bureaucracy. It
remains largely intact to this day, although some of its more intrusive functions
have been abandoned. Thirdly, the “dual function” (dwi fungsi) ideology
justified not only a traditional defence role, but also a political and social role,
for the Indonesian military.

If someone wanted to be the leader of an Islamic organization, that
person had to seek the government’s permission. The military also strategically
placed representatives in Islamic organizations. For example, the secretary
(1995-2000) of the Council of Indonesian Ulama (MUI), Nazri Adlani, is a
general of the ABRI. The government and the ABRI allowed any Islamic
movement, as long as it did not attempt, nor aspire, to replace Pancasila with
Islam as the ideology of the state. This suggests that the fear of an Islamic
threat continued to exist. It should be noted that the Minister for Religious
Affairs (1993-98), Tarmizi Taher, was an admiral of the ABRI with two stars,
which suggests that the military was taking nothing for granted.

It is interesting to note Tarmizi Taher’s sanguine published view on Islam:

Islamic resurgence in Indonesia is not to be suspected, since Indonesian
Muslims themselves have firmly accepted Pancasila as the state ideology and
as the sole basis for political as well as social organizations. Meanwhile,
Indonesian Muslims will never consider whether Pancasila is final, or a
springboard for another destination, since Pancasila is able to facilitate their
demands. They will never be afraid that Pancasila puts their religion to one
side. Three and half years ago, we ratified Bill No. 8, 1985. We also already
have a code on education and also on religious jurisprudence. All of these
codes conform to the values and spirit of Islam.*

Despite Tarmizi Taher stating that Islamic resurgence in Indonesia was
not to be suspected, according to Karel Steenbrink, the government remained
very wary of importing Middle Eastern frustration and fundamentalism into
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Indonesia. Students who journeyed to the Middle East on private funds were
closely scrutinized after their return home. It was different with students who
studied Islamic Studies at Western universities. During the 1980s and 1990s
an average of 200 Western graduates in Islamic Studies were planned for each
Indonesian Five Year Plan.® The New Order government openly patronized
students who wanted to undertake Islamic Studies at Western universities,
not only for the benefit of those students, but also for its own benefit. It
seems that the government believed that Muslim scholars from Western
universities would not import the idea of fundamentalism upon their return.
The government’s fear of an Islamic threat may have diminished, but it was
taking nothing for granted.

The 1945 Constitution and Soeharto

In this section, I will explain how and why Socharto took the policy not to
change nor amend the 1945 Constitution. Not only would such policy stop
the debate on Islam vis-a-vis the state, but would also support his authoritarian
government. During the Soeharto era, Indonesia had a government but it was
not a constitutional government.

Socharto controlled the legal machinery and the destiny of a nation.
Under his government, the Indonesian legal system was marred by flaws.
Electoral bodies suffered from the absence of independent and transparent
elections. In almost all affairs, effective checks and balances were lacking.
Even the formally installed rules, regulations, and laws, were not effective,
and weakly enforced in almost all sectors and at all levels of organizations.
Informal institutions and the prevailing social norms also suffered from the
same predicament. When a very high-profile political or business matter was
at stake, the ultimate decision generally was understood to have come from
the very top person. Often, that would be Soeharto himself, or a member of
his inner circle. In this sense, he was practically the only effective institution
in the country.®

With regard to the 1945 Constitution vis-a-vis constitutionalism, President
Soeharto had “unlimited” powers. Two factors contributed to the powers of
the presidency in Indonesia during the New Order government.*” Firstly, the
1945 Constitution provided for a very strong chief executive. Nine of thirteen
articles in the Constitution, dealing with the presidency, provide powers to
the President (key executive, legislative, judicial, foreign policy and security
powers). Limitations and checks and balances on the presidency are not the
main concerns of the 1945 Constitution. It is understood that President
Socharto did not want to change nor make amendments to the 1945
Constitution during his presidency partly for this reason.®®
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In order to maintain its power, the New Order government prevented
any political and constitutional change by the de facto abolition of any
procedural possibility to alter the 1945 Constitution. This in effect prevented
any attempt to restore the Jakarta Charter as the preamble, or to insert the
seven words into Article 29 of the 1945 Constitution.”” The People’s
Consultative Assembly (MPR) issued its Decree No. 1/MPR/1983,
determining that: (i) the MPR should permanently maintain the 1945
Constitution; (ii) before the MPR uses Article 37 of the 1945 Constitution
on the procedure for constitutional change, a referendum must be held to
gain the people’s consent. This Decree contradicted Article 37 of the 1945
Constitution, which does not mention any referendum:

1. In order to alter the Constitution, at least two-thirds of the total members
of the Majelis Permusyawaratan Rakyat must be in attendance.

2. A decision shall be taken with the agreement of at least two-thirds of the
total number of members who are in attendance.

Secondly, in accordance with Indonesia’s 1945 Constitution, the President
and Vice-President are elected by the country’s highest legislative body, the
Peoples’” Consultative Assembly (MPR). This 1,000-member body consisted
of the 500 members of parliament and another 500 representatives of different
functional groups and of Indonesia’s twenty-seven provinces. The appointment
of these 500 delegates, together with that of the hundred appointed members
of the military faction of Parliament, was in the hands of the President. In
practice, Socharto controlled the appointment of 60 per cent of the delegates
in the assembly which elected him. As a result, every fifth year until 1998, the
MPR unanimously re-elected Soeharto to the presidency.

Soeharto allowed only three political parties/interest groups: Partai
Persatuan Pembangunan (PPP), Golongan Karya (Golkar), and Partai
Demokrasi Indonesia (PDI).” In the Socharto era, Golkar (Soeharto’s party)
won more than 60 per cent of the vote in each of six heavily stage-managed
elections between 1971 and 1997.7! For instance, the results of the May 1997
election were that Golkar gained votes and seats, moving from 68 per cent of
the votes in 1992 to 74.5 per cent in 1997, and winning 325 out of the 425
seats being contested (the number of seats at stake rose from 400 in 1992 to
425 in 1997, owing to the reduction in the number of seats allocated to the
Armed Forces, from 100 to 75, out of the total of 500 seats in the People’s
Representative Assembly (Dewan Perwakilan Rakyat, or DPR).

The reservation of seats for the military in the legislative branch is
inherently undemocratic for the reason, among others, that military
representatives are not elected. Moreover, the military’s participation in
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Parliament creates serious conceptual difficulties and potential conflicts of
interest. By participating in politics in this way, the military seems to
become, in effect, another faction or interest group, rather than an institution
which acts on behalf of the entire country, given the role expected of the
military, so that it would seem untenable for the military to act in Parliament
as an opposition.

Why did Golkar win? The Soeharto government did not allow the
establishment of an independent supervisory committee for the election.
Consequently, it was difficult to have genuine elections during the Soeharto
era. The vote-counting process was completely dominated by the government
apparatus, while the other two political parties were completely excluded.
The Indonesian military (ABRI) and the government bureaucracy were not
neutral. Directly or not, they supported Golkar. This could be seen in the
existence of the so-called three channels (tiga jalur): A (ABRI), B (the
bureaucracy), G (Golkar). The channels had the responsibility to secure the
New Order’s political and economic policy.”?

The legal system simply did not work in the sense that Soeharto controlled
its operation. The Government drafted bills and “influenced” the Parliament
to accept them. All the Parliament’s substantive discussions took place outside
the official meetings. Only when substantive agreement had already been
attained would the members of parliament meet in public. This was a
concept of “consultation for consent” (musyawarah untuk mufakat) introduced
by the Socharto government. Voting, as a mechanism to reach a decision, was
avoided. Members of parliament who dared to speak out would be recalled by
their parties. The Government then issued Government Regulations, at its
discretion, to interpret laws. With regard to the dependence and the
subordinated position of both the judiciary and the legislature, no one could
challenge such interpretations or discretions.

From the above discussion, it can safely be stated that during the Soeharto
government, the 1945 Constitution, which gave wide scope to official
discretion, has been used for justifying all sorts of arbitrary government acts.
It is for this reason that constitutional reform became one of the demands for
reform by the student movement in 1998. The struggle and demands for
reform will be examined below.

STRUGGLE FOR REFORM

It is beyond the scope of this chapter to explain all the factors which led to the
Amendment to the 1945 Constitution. Therefore, I will examine only several
factors and conditions that relate to the overall argument of this book. On the
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day following Socharto’s re-election for another five-year term by the MPR
on 10 March 1998, student protests began to spill out of the campuses.”
They demanded the total eradication of corruption, collusion and nepotism,
and since Socharto was seen as part of the problem, students also asked him
to step down. The first serious clashes between university students and
security forces took place in the Central Javanese town of Solo and in the East
Javanese capital, Surabaya. On 14 March 1998, Soeharto announced his new
cabinet, which included his daughter, Mbak Tutut, and his close friend, Bob
Hasan. The new cabinet was immediately condemned by students and other
critics as a “crony cabinet”.

In April 1998, clashes between security forces and students occurred in
many big cities, such as Medan, Jambi, Mataram, Bandung, Yogyakarta, and
in East Kalimantan. On 1 May, Interior Minister Hartono informed the press
that Socharto had stated that political reform must wait until after 2003, the
year of the next scheduled MPR session.

While Soeharto was in Cairo for a summit conference on 12 May 1998,
four university students were shot dead after a peaceful protest outside
Jakarta’s Trisakti University. On the following day, the four Trisakti students
were buried. Professor Amien Rais of Gadjah Mada University and Chair of
Muhammadiyah (the second largest Muslim organization) told the crowd
that the military had to choose between defending “a certain family” or the
people of Indonesia.”* Meanwhile, rioting broke out in Jakarta, centred on
the districts surrounding the Trisakti campus.

The following day, 14 May 1998, was the worst day of rioting in Jakarta.
Jakarta looked like a death city. By the end of the day, in Jakarta and
neighbouring cities, two hospitals, two sub-district offices, thirteen markets,
forty shopping malls, eleven police stations, more than sixty bank offices, 383
private offices, twenty-four restaurants, twelve hotels, more than one thousand
private homes and thousands of shops had gone up in flames, or had been
seriously damaged.”” The police and military could not do much to control
the situation. In fact, soldiers were very visibly present in the streets. Some
symbols of the Indonesian development under Socharto were destroyed. On
the next day, rioting began to abate in Jakarta and elsewhere. It was reported
that many Chinese women were raped during the riots.”®

However, when Soceharto returned from Cairo, he stated that he was not
willing to resign. Instead, he was willing to reshuffle the cabinet. Responding
to that statement, Amien Rais announced that Soeharto should step down
within the week. The ruling élite began to crumble as Mien Sugandhi, head
of the Golkar organization MKGR, called on the President to resign.
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Although the word “reform” dominated the demonstrations, in free
speech rostrums there were at least seven popular demands. They were:

(1) reform of the 1945 Constitution;

(2) repeal of five notorious laws on politics;

(3) abolition of the army’s involvement in politics;

(4) reduction of the prices of basic foodstuff;

(5) the elimination of corruption, collusion and nepotism;

(6) the resignation of Soeharto; and

(7) the establishment of a court to try Socharto, his followers and other
perpetrators of human rights abuses.”

However, the main target was Socharto. Without his resignation, the
other six demands could not possibly be addressed. In other words, substantive
reform could not be pursued within the system while Soeharto remained in
charge. This explains why Socharto’s offers to initiate reform were rejected.
Socharto responded to the demands by calling for calm and stressing that he
would not seek re-election and by announcing that a general election, based
on a new law, was to be held as soon as possible. Students no longer put any
trust in him.

In the words of Amien Rais:

My thesis is simple: it is not possible for us to hope for a change in the style
of leadership, state management, central or regional government
administration, if there is no replacement of the president. So, it’s not
possible to change the system without changing the president. As I have
repeatedly said, it’s precisely the “person” (sang figur) who influences the
system. And the “person” perpetuates the system to maintain the stazus quo
for all time. It is an illusion if people hope that, with his advanced age,
Socharto can carry out fundamental or drastic reform.”

Pressure was increased by unremitting student demonstrations, and the
constant stream of delegations visiting Parliament. Critics finally made
Harmoko and the other chairpersons of Parliament realize that the institutions
they headed represented the people and that the time for foot-dragging had
passed; they had to do something immediately. On 19 May, Harmoko, Chair
of the Parliament, reiterated to a rowdy press conference that the Parliament
wanted the President to resign as soon as possible.”” At the same time, the
number of students demonstrating at the DPR increased, and large
demonstrations continued elsewhere around the country. People asked the
MPR to hold a special session to impeach the President.
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General Wiranto responded to Harmoko’s statement above: “Today’s
statement by parliamentary leaders was a statement of individual opinions,
even though it was presented by a group.” According to Wiranto, for
Harmoko’s statement to have a sound legal basis, all members of parliament
would first need to be consulted through a regular session of Parliament.
Legally speaking, Wiranto was right. There needed to be a lengthy process
before the Parliament, as an institution, could ask the President to step
down.?! Because Parliament was not in session, a formal resolution ratified by
the full membership could not be produced. This was a legal procedural
constraint. However, politically speaking, Wiranto’s statement could be read
as indicating that the military remained loyal to Socharto. This was a clear
message from the Commander of the Armed Forces.*

On the evening of 20 May 1998, fourteen ministers in the economic,
financial and industry fields decided to send their resignation letters to
Soeharto.®® Prior to this, Harmoko announced that the President had to
resign by 23 May, or the DPR would initiate a Special Session of the MPR,
to unseat him. Soeharto then issued a Presidential Decree which empowered
General Wiranto to take emergency measures. However, Wiranto hesitated
to follow the order for two main reasons. Firstly, Soeharto whispered to
him, “It is up to you whether you follow the decree or not.”® Secondly, he
was aware that by following the order, he would be declaring martial law,
and clashes between the security forces and the people would take place.
The situation would become worse. Therefore, he decided not to follow
the order.®

Three former Vice-Presidents (Umar Wirahadikusumah, Soedharmono
and Try Sutrisno) visited Socharto and they suggested that Socharto resign for
the sake of the nation. Afterwards, Vice-President Habibie himself met the
President. Habibie advised Soeharto to retire, but to do so on his own terms,
rather than being pushed to do so by others. Socharto also invited forty-five
persons to cooperate with him in the new Cabinet, but forty-two refused.
Nor could he find politicians prepared to join his new cabinet. It was the final
blow. Unable to compose a cabinet, Socharto surrendered.

Finally, on 21 May 1998, Socharto read his resignation speech and,
based on the 1945 Constitution, Vice-President, B. J. Habibie®® was sworn
in as his replacement. General Wiranto, of the Indonesian military,
announced that the military would protect the former President and his
family. This announcement indicated that while Soeharto might have lost
power, he retained loyal supporters, particularly in the military and
bureaucracy.
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SHARI’A AND CONSTITUTION IN THE REFORM ERA

This section focuses on three issues: the emergence of Islamic political parties
in the post-Soeharto era; the process, results and criticisms of constitutional
reform; and an overall evaluation of the debate on shariz and the Amendment
to the 1945 Constitution.

Islamic Political Parties

The resignation of Soeharto has opened a new era for the Indonesian people.
As part of its institutional and instrumental reforms, Habibie’s government
produced more than fifty statutes. For instance, it repealed Law No. 1 of
1985 on General Elections; Law No. 2 of 1985 on the Structure and Status
of the MPR and the DPR, and Law No. 3 of 1985 on Political Parties and
Golkar. Three election laws were passed on 1 February 1999 by the
Parliament.*” In general, the laws are significant advances and show the
commitment of the administration and major opposition figures in creating
a new system, in which free and fair elections are possible.®® All major parties
and political leaders appeared willing to participate in the elections under
these new ground rules. The three laws cover the requirements for forming
political parties, the election system, and the composition of the national and
local representative bodies.*

Unlike Socharto, Habibie allowed a multi-party system. The most
significant parties were the PDI-P (Indonesian Democracy Party—Struggle)
following former President Soekarno’s nationalist precepts and led by his
daughter Megawati Soekarnoputri; the PKB (National Awakening Party), in
which long-standing religious leader Abdurrahman Wahid was the most
prominent figure, primarily representing the traditionalist Islam of Central
and East Java; and the PAN (National Mandate Party), led by prominent
reform campaigner Amien Rais, which attempted to appeal to both the
modernist Islamic tradition and an urban, liberal vote.

Apart from the PPP (Partai Persatuan Pembangunan), which was
established in the Soeharto era, other Islamic political parties were formed
during the reform era: Partai Umat Islam (PUI, or Islamic People’s Party),
Partai Kebangkitan Umat (PKU, or Islamic People’s Awakening Party), Partai
Syarikat Islam Indonesia 1905 (PSII 1905, or 1905 Indonesia Muslim
Association Party), Partai Politik Islam Indonesia Masyumi (PPIIM, or
Masyumi Indonesian Muslim Political Party), Partai Bulan Bintang (PBB, or
Crescent and Star Party), Partai Keadilan (PK, or Justice Party) and Partai
Nahdlatul Umat (PNU, or Nahdlatul Umat Party).” The reform era is an
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opportunity for Islamic groups to express their political aspirations, including
the aspiration for the inclusion of shari into the Constitution.

The PPP, PBB and PK have all declared Islam as their ideology, although
Islamists are more prominent in the PBB and PK than in the PPP. PPP leaders
now claim that they are committed to making Indonesia an Islamic state,
although the party did not campaign on that platform in 1999. Many
observers believe that PPP’s Islamism is half-hearted, a political calculation
intended to distinguish it from the other big five parties, all of which
supported Pancasila as the state doctrine, in the 2004 election campaign.”

The PBB did campaign for an Islamic state in 1999. Many of its leaders
have family connections with Masyumi leaders of the 1950s (the crescent and
star was Masyumyi’s ballot symbol). Given its tiny vote, compared to Masyumi’s
21 per cent in 1955, the PBB is considered by most observers to be a party
of the past. Yusril Thza Mahendra, Minister for Law in Megawati’s Cabinet,
serves as General Chairman of PBB.”

Finally, despite its even smaller size, the PK is the most sophisticated and
promising of the Islamist parties. A few of its top leaders were trained in
religious studies in the Middle East, but many more have advanced Western-
style education, often in foreign universities. Though their basic approach to
Islam is modernist, in that they read the Qur'an and Hadith directly without
the mediation of medieval scholarship, many PK activists do not have roots
in any of the pre-existing modernist organizations, such as Muhammadiyah
or the DDII (Indonesian Islamic Proselytizing Council), the main refuge for
Islamists in the Soeharto years. PK thus represents something new in Indonesian
politics. Most of the party’s voters are urban and are particularly concentrated
in the neighborhoods around major universities, where many leaders are
lecturers and researchers.”

PK campaigners in 1999 stressed not the Islamic state but opposition to
official corruption, their professional qualifications to govern, and an egalitarian
economic policy, balancing phased industrial development with self-sustaining
agricultural growth. Their platform also proposed a sharper separation of
executive, legislative, and judicial powers, with a Supreme Court no longer
appointed by the president.”

On 7 June 1999, forty-eight parties competed in the election, with
twenty-one winning at least one of the 462 contested seats in Parliament. The
PDI-P party won 34 per cent of the vote and 153 seats in Parliament, whilst
the Golkar party, which had run the country for thirty years, won only 22 per
cent of the seats.” The result was that, in October 1999, for the first time,
Indonesian citizens successfully changed their government through an open,
transparent democratic process. The People’s Consultative Assembly elected
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Abdurrahman Wahid (popularly known as Gus Dur) as President ahead of
Megawati, although her party won the election (but not the majority of seats)
since several Muslim leaders from different political parties (the group known
as the Central Axis) united to prevent Megawati from gaining the presidency
during the People’s Consultative Assembly meeting of October 1999. This
suggests that the existence of Islamic political parties is too important to
ignore, particularly when they are united or share similar views. In order to
prevent social chaos in several provinces, arising from Megawati’s defeat, Gus
Dur’s party nominated Megawati as Vice-President.

Unfortunately, Gus Dur neglected to sustain the support of the coalition
force which had made it possible for him to become the President in the
first place. He lost the support of the PPP, the third-largest party, when he
induced Hamzah Haz, Chairperson of that party, to resign from the cabinet
on 26 November 1999, after insinuating that Haz was involved in graft.
Gus Dur also fired General Wiranto, the former chief of the Indonesian
military, from the Cabinet. As if this was not enough, he then angered the
two largest parties, PDI-P and Golkar, by dismissing Laksamana Sukardi
(PDI-P member) and Jusuf Kalla (from Golkar) after accusing the two
ministers of graft. At that time, Gus Dur’s presidency was in some trouble.
He had lost supporters from the Muslim political parties, the Indonesian
military, Golkar, and the PDI-P. It was only a matter of time for the
Parliament to unseat him.

President Wahid was then alleged to have misappropriated a US$2
million gift from the Sultan of Brunei. The money was given by Sultan
Hasanal Bolkiah for humanitarian aid in Aceh, and the gift was handled
informally, with no record kept of its disbursement. It was claimed that the
money was a “personal gift” from the Sultan to the President for the people
of Aceh. The Attorney-General’s office found, in early June 2001, that legally
there was no evidence to support claims that the President had been involved
in any wrongdoing in relation to this matter. However, politically, this case
became one of the reasons why the MPR moved to impeach the President, on
23 July 2001, leading to the replacement of President Wahid by his Vice-
President, Megawati Soekarnoputri.

CONSTITUTIONAL REFORM

Indonesian reform is expected to meet popular demands in the post-Socharto
era, such as a less powerful presidency, a multi-party system, a more powerful
Parliament, and a reduction in, or eradication of, parliamentary seats for the
military in the DPR. There are differing opinions regarding the necessary
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first steps in the reform of Indonesian law. Some scholars suggest a reform of
the Mahkamah Agung (Supreme Court) by replacing the Chief Justice and
other judges.” Some take the view that the 1945 Constitution should be
reformed, either by amendment, or by introducing a new constitution.”
There is another school of thought maintaining that law reform should be
initiated by repealing old laws, which are the product of Dutch colonial
times. Others believe that law enforcement should be the priority, instead of
producing new laws.”

Despite such views, it could be argued that reform of the 1945
Constitution has been one of the most important aspects of the transition to
democracy in Indonesia, which began in 1998. Despite the weaknesses in the
1945 Constitution as the basis for democracy, it was explicitly or implicitly
accepted by most major political forces as the framework for the transition in
Indonesia, beginning in 1998. Subsequently, however, many of the most
important political parties came to believe that the Constitution must be
amended to address weaknesses in the country’s political structure.

The first set of changes was passed during the October 1999 General
Session of the MPR, so that the new democratically elected president would
be bound by them.'® These changes affected nine of the Constitution’s
thirty-seven articles. The MPR decided to follow the American practice of
constitutional amendment, in which the full original text is accompanied by
the changes to these nine articles, which, as a whole, are referred to as the first
amendment. The first amendment focuses on strengthening the position of
the legislative and judicial branches vis-a-vis the executive branch. It also
reaffirms the decree passed at the MPR Special Session in November 1998,
which limited the president and vice-president to two five-year terms.
Nonetheless, the first amendment merely scratched the surface of the serious
problems within the 1945 Constitution.

In October 1999, August 2000, November 2001, and August 2002, the
MPR passed the first, second, third and fourth amendments, respectively.
The MPR is the sole body empowered by the 1945 Constitution to amend it.
The MPR consists of 695 members, 500 of whom are national legislators
(DPR members); the remainder consisting of 130 regional delegates elected
by provincial assemblies, and 65 representatives of social organizations, chosen
by the Electoral Commission.

Constitutional reform was an important part of the democratic transition
in Indonesia for at least two reasons. First, the amendments have altered the
basis of the political game. The four amendments affect the fundamental
rules. Among other changes, the amendments have:
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(i) established the presidential democratic principles of separation of powers,
and checks and balances;

(i) substantially revised the constitutional framework for executive-legislative
relations;

(iii) reinforced the principle of civilian supremacy over the military;

(iv) devolved potentially significant powers to sub-national authorities;

(v) established a second chamber of the national legislature to represent
regional interests;

(vi) inserted sweeping guarantees of citizens’ civil and political rights into the
Constitution; and

(vii) established a Constitutional Court.

These amendments have fundamentally altered the rules under which
the state relates to its citizens, the three branches of government deal with one
another, civilians and the military interact, and the national, provincial,
district and village authorities relate to each other. Such fundamental changes,
even prior to their full implementation, have already begun to alter the
behaviour of political actors.

Second, there were also efforts to include among the amendments the
legal basis for the implementation of sharia. From the perspectives of
democracy, this process is important, since it accommodated different and
conflicting views in a constitutional way. As has been mentioned earlier, some
Muslim leaders felt betrayed when the Jakarta Charter, which had been
formulated through an agreement between the nine members of the Preparatory
Committee for Indonesian Independence, was changed on 18 August 1945.
Owing to the military’s pressure and the issuance of Soekarno’s Decree, which
abolished the Konstituante in 1959, Islamic political parties had to face the
political reality that the inclusion of their aspirations to restore the Jakarta
Charter had not materialized. Again, due to the military’s pressure, the
struggle for the Muslim parties in the 1968 MPR session to discuss the legal
status of the Jakarta Charter was unsuccessful. In the Soeharto era, no
political parties dared to talk about the Jakarta Charter.

In the reform era, when freedom of opinion is guaranteed, the proposal
and the discussion on shariz and the state in the Parliament is no longer
restricted. Proposals to amend the Constitution, including inserting the
famous seven words, would not be considered tantamount to treason. The
agreement or the rejection of any proposal would be based on, and guaranteed
by, the constitutional procedure; not based on mass demonstrations, military
force nor presidential decree.
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The Political and Legal Processes of Constitutional Reform

The MPR authorized a subcommittee of its members, known as the Working
Body (Badan Pekerja), to draft and debate further constitutional reforms and
report to its next plenary session, which took place in August 2000.
This eighty-six-member body, in turn, established a forty-four-member
subcommittee, Ad Hoc Committee I (Panitia Ad Hoc I, or PAH I), to be the
primary forum for this work. All political forces in the MPR were represented
in these bodies. These forces came to an early consensus in November 1999
on three major points:

(1) toleave the Constitution’s preamble untouched, thereby retaining Pancasila
as the state ideology;

(2) to maintain the basic structure of the state as unitary, thereby thwarting
an emerging debate on federalism; and

(3) to maintain the basic structure of the government as purely presidential,
thereby preventing a debate on the re-establishment of parliamentary

government.'”!

Apart from these macro-level issues, all other parts of the Constitution
were up for debate.

By retaining Pancasila as the state ideology, the MPR has assured the
military that it would avoid a debate over an Islamic state. However, this did
not stop Islamic political parties proposing to insert the seven famous words
into Article 29, not into the preamble. The issue would not be the establishment
of an Islamic state but the implementation of sharia. This is a different issue
but a closely related one. At the same time, Islamic political parties could still
propose the amendment of other Articles based on their understanding of
sharia. In other words, as long as the preamble to the 1945 Constitution,
which consists of the Pancasila, is untouched, other proposals to amend the
constitution would be welcome.

Between November 1999 and May 2000, PAH I conducted witness
hearings, provincial consultation meetings, and international study missions.
After the legislature reconvened in May 2000, PAH I conducted a detailed
article-by-article review of the 1945 Constitution, which it completed at the
end of June. The PAH I proposals included revisions of the sixteen articles of
the existing 1945 Constitution and the draft text for five new articles.'”

At the MPR annual session in August 2000, the amended text was
approved for five new articles of the Constitution: on regional authorities,
the national legislature, citizens and residents, defence and security, and
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national symbols. In addition, two new articles, on human rights and on
the national territory, were approved. These amendments, collectively called
the second amendment, and the contents of several of the MPR decrees
passed at the 2000 annual session, addressed four important issues in
Indonesian politics, each of which contained important changes to the
Indonesian political system:

(1) civil-military relations,
(2) the separation of powers, and checks and balances,
(3) decentralization of power to the regions, and

(4) a bill of rights.'

Although the second amendment began to address some of the
fundamental weaknesses of the 1945 Constitution, many issues remained on
the table. The MPR decided, in August 2000, to give itself a two-year
timetable, until the annual session of August 2002, to make further decisions
on constitutional amendments. This was the latest annual session at which it
was possible to pass major changes to the structure of state institutions, with
enough lead time to put the technical arrangements in place to conduct
regularly scheduled elections under the new arrangements in 2004.

Some of the primary issues that remained on the table included the
relationship of religion and politics; the structure and powers of the national
legislature (unicameral or bicameral); the method of election for the president
and vice-president; and the establishment of an independent judiciary, with
powers of judicial review and constitutional interpretation.'®*

The delays in addressing these issues contributed to the presidential crisis
in 2001 and probably retarded the process of democratic consolidation. As
mentioned earlier, President Abdurrahman Wahid, who replaced Habibie in
October 1999, was impeached by the MPR, following his Presidential Decree
to dismiss the MPR and the Golkar party.'” One of the primary causes of the
presidential crisis of 2001 was conflict between the President and legislators,
over the weak status of the presidency. This weak status was a result of the
rules of the game, contained in not only the original 1945 Constitution, but
also the first and second amendments.

Another problem was that the Supreme Court lacked powers of
constitutional interpretation and judicial review. Prior to the passage of the
third amendment in November 2001, the article on the judiciary was one of
the most inadequate parts of the 1945 Constitution. It only said that there are
to be a Supreme Court and other judicial bodies whose make-up and powers
would be regulated by law.'% The third amendment made significant progress
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in resolving many of these issues. It reiterated the power of the Supreme
Court to conduct judicial reviews of legal determinations below the level of
laws in the hierarchy. It transferred authority over the judicial review of laws
from the MPR to the new Constitutional Court. The third amendment also
indirectly granted the Constitutional Court the power of constitutional
interpretation, by stipulating that the court can “resolve conflicts of authority
between state institutions whose powers are established by the Constitution”.!””
Finally, the Constitutional Court is also required to make a legal decision on
the validity of the DPR’s articles of impeachment, under the new impeachment
rules contained in the third amendment.'%®

Soon after the August 2000 annual session, PAH I formed a thirty-
member “Team of Experts” (Tim Ahli) to assist it in its work. During the first
half of 2001, much of the time and energy of PAH I was spent studying and
debating various proposed amendments with members of this team. In mid-
2001, PAH I became preoccupied with helping to prepare for the Special
Session in July, which removed President Abdurrahman Wahid and installed
President Megawati.

The MPR’s attention then turned to preparing for its next annual session,
in November 2001, postponed from August owing to the special session. This
session achieved agreement on many of the remaining issues, but decisions
continued to be postponed, on several crucial items, until 2002. Most
importantly, the third amendment, passed at this session, clarified the
presidential nature of the system and continued the process of establishing
greater separation of powers, and checks and balances, between the three
branches of government. The results were:

(1) it stripped the MPR of its status of having formally unlimited powers;

(2) it inserted a chapter on elections as the basis for legitimate political
power;

(3) itestablished the principle of direct, popular election of the president and
vice-president;

(4) it clarified the grounds and procedures for presidential impeachment;

(5) it underscored that the president cannot dissolve the legislature;

(6) it established a second chamber of the national legislature, to represent
regional interests;

(7) it strengthened fiscal oversight institutions; and

(8) it created a constitutional court and a judicial commission.

However, agreement could not be reached on several important issues.

One of these was the make-up of the MPR. Under one proposal, the MPR
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would consist strictly of the two chambers of the national legislature. Under
the other proposal, in addition to these two chambers, the MPR would also
continue to include unelected members representing the military, police and
social organizations. The second unresolved issue was the procedures for the
second round of the presidential elections. The third amendment states that
a ticket which wins a simple majority of the national popular vote, as well as
at least 20 per cent of the vote in at least half the provinces, is considered the
winning one. If no ticket crosses these thresholds, however, then there must
be a second round. Under one proposal, the second round would also be a
popular vote between the top two tickets from the first round. Under the
other proposal, in the second round the winning ticket would be chosen by
the MPR from the top two vote-getters in the first round. Other important
unresolved issues included the relationship of religion and the state, and the
independence of the central bank.!”

In August 2002, the MPR convened for another annual session and
succeeded, after extended debate, in meeting its self-imposed deadline for
completing this round of amendments. Under the amendment to the 1945
Constitution, the MPR is a fully elected body based on the 2004 General
Elections, consisting strictly of the two houses of the national legislature. The
second round of presidential elections, if necessary, will also be by popular
vote. The outcome of the debate on the central bank was less propitious: its
independence (or lack thereof) will be regulated by law rather than the
Constitution. The MPR also approved retaining the original language of
Article 29, on religion, thereby rejecting efforts to establish a constitutional
basis for the implementation of sharia. 1 will deal with this issue later.

Criticisms

The overall results of the constitutional reform have been highly criticized.
First, the process of amending the 1945 Constitution was seen as pragmatic
and politically oriented. The main reason is that the MPR acts as a
constitutional convention. The MPR did not want to establish an independent
constitutional convention. In taking this position, contrasts were drawn with
the new constitutions adopted in recent years by Thailand, the Philippines
and South Africa, all of which have established this method.!'?

A career politician attending a constitutional convention may choose
simply to advance his future political prospects. The constitutional
amendment by MPR members would easily result in a patchwork, since it
could be affected by party interests. Accordingly, the people should become
the best judges about what is and what is not in their own interest. The
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people should elect persons noted for their integrity as well as their honesty
and judgement — qualities not always found in those who choose politics
for a career.

By limiting citizen input to the process, the MPR may also unintentionally
have limited the popular legitimacy accorded to the amendments. There are
many books and even drafts of the constitution produced by scholars, research
institutions and political parties. However, this public participation could not
influence the formal debate within the MPR unless they were invited as part
of the Team of Experts at Badan Pekerja meetings.'"

Another drawback is that in 1999-2004 the MPR itself was not a fully
democratically established body. Although the majority of the members of
the MPR (1999-2004) were elected through open and fair general elections,
on 7 June 1999, which were held based on electoral reforms, according to
R. William Liddle, the electoral system was not substantially changed. “The
main argument is that those members of the DPR and the MPR were still
chosen by the national party leaders of their respective parties.”''? This
suggests that members of the DPR and the MPR are accountable to their
party leaders; not to the people. Representation is nothing without
accountability. An accountable political system holds both the government
and the elected members of parliament responsible to their constituents to
the highest degree possible. To the extent that the democratic legitimacy of
the MPR has been called into question, the constitution it has produced may
suffer a legitimacy deficit as well.'”?

The MPR solicited citizen input on only a limited basis, preferring to
reserve to itself the final decision on amendments.' The MPR conducted
public hearings across the country, and its plenary sessions were open to the
public, but it rejected all calls for a popular referendum on amendments
and, until 2002, refused to consider establishing a Constitutional
Commission (Komisi Konstitusi). The MPR has retained control of the
formation of this commission, has postponed its formation until 2003, and
has limited its mandate to “studying” the constitutional amendments that
have already been approved.'”

However, this idea meant very different things to different participants in
the debate. At one extreme, the NGO coalition envisaged the Commission as
an independent body without membership from the legislature, which would
present its report to the MPR on an accept or reject basis. At the other
extreme, the detailed concept put forward in debate by PDI-P was essentially
an enlargement of external, particularly regional, assistance to the existing
constitutional review process taking place under the direction of the Badan
Pekerja of MPR. Others rejected it altogether.''
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This commission will report to the MPR, while the NGO proposal was
for an independent body. Several members of the MPR whom I interviewed
remind the Commission that amending the Constitution will require a
petition by one-third of the members of the MPR and will require the
support of over half its total membership with two-thirds of the members
present. Therefore, it will not be easy for the Commission to persuade the
MPR to agree with its recommendation.”

Moreover, 106 members of the Parliament took the view that the MPR
has committed constitutional suicide. The amended Article 1(2) in 2001
abolished the status of the MPR as the sole embodiment of popular
sovereignty. Popular sovereignty was now to be determined “according to
the Constitution”, implying that sovereignty could be subdivided between
a number of institutions."”® This could be interpreted to mean that the
MPR could not complete the fourth amendment (2002), since it does not
have the legitimacy to do so. Fourteen members of the PDI-P, such as Amin
Aryoso, Sadjarwo Sukardiman, Bambang Pranoto, and Imam Mundjiat,
went further, by suggesting that the MPR return to the original 1945
Constitution, and abandon the first, second and third amendments.'?®
Such interpretation and suggestions were rejected by the PKB and Golkar,
since it would lead to a constitutional crisis.'® The association of retired
Indonesian military members (Pepabri) has openly expressed opposition to
the constitutional amendments. Their argument is that the process of the
constitutional amendment has deviated from its original course, and must
therefore be stopped.'*!

Secondly, it argues that, by making partial changes, especially regarding
executive-legislative relations, the first and second amendments created as
many problems as they solved. The Indonesian Institute of Sciences or LIPI
took the position that not only was the process pragmatic and politically
oriented, but also the language is used in the amendments is far from
normative-legal language, its structure is inconsistent and, more importantly,
its paradigm is unclear.'* For instance, the original Constitution contained
numerous vague and incomplete clauses which, in an authoritarian context,
allowed Presidents Soekarno and Socharto to establish dominant presidencies.
One prominent theme in the first two amendments was, therefore, to bolster
the position of the legislature, and weaken the presidency, in order to strengthen
the new democracy by instituting greater checks and balances.

However, as Blair King points out:

The problem — in the absence of amendments to other articles regarding
the presidency — is that the balance of power seesawed to the opposite
extreme. In a democratic context of political pluralism and competition, the
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executive branch became severely crippled by its dependence on legislative
123

support, resulting in political paralysis and instability.
The third amendment reversed this trend and strengthened the presidency,
primarily by establishing the principle of direct election of the president and
vice-president and by tightening the rules and procedures for presidential
impeachment. Furthermore, accordingly, despite the changes in the first three
amendments that weaken presidential power, the Indonesian president remains
comparatively powerful.

The criticisms above are related to the process and method of amending
the 1945 Constitution. The third criticism will focus on some aspects of the
content of the amendment. For example, the approval of the DPR must be
sought for the appointment of ambassadors, the governor of the Indonesian
bank, the chief of the national police and the chief of the Indonesian military.
It seems that the presidency will not be effective since the president cannot
appoint or dismiss any of his/her key office holders without the approval of
the Parliament. This also means that any candidate for key offices should
persuade members of parliament to endorse her/his candidacy. This would
invite political (and economic) bargaining.

Moreover, according to the Amendment of the 1945 Constitution (Article
20.5), the Law shall come into force one month after the Parliament passed
it regardless whether the President signs the Law or not. This also could lead
to constitutional crisis. For instance, President Megawati did not sign the
Law on National Education since her political party was not happy with the
process of drafting and the content of the bill. However, the law has come
into force. How can one expect the president to follow the law that she/he did
not want to sign?

In addition, Article 28I(1) states that “the right not to be prosecuted
under retrospective laws are basic human rights that may not be interfered
with under any circumstances at all.” This has invited controversy since it did
not allow for past human rights offences to be prosecuted in the new human
rights court. It was feared that the lack of a retroactive clause might fail to
satisfy the international community’s demands that those responsible for
gross violations in East Timor should be prosecuted.'**

Suspicion was intensified as it was exposed that the military had actively
lobbied for the insertion of this clause. The clause, in fact, had not been
discussed in the PAH I before the annual session. However, the addition of
its clause was decided by political manoeuvring of the military against other
MPR members during the annual session. Neither did Committee A
of the MPR deliberate about it. Thus, it is a procedurally questionable
amendment as well.
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Without retroactive prosecution of crimes against humanity, it would be
extremely difficult to convict those responsible for human rights violations in
East Timor and elsewhere, and to show the international community that
Indonesia was making a serious effort to hold those responsible for gross
violations accountable.

The MPR neglected the fact that actually some human rights can be
completely suspended in times of a serious and widespread emergency affecting
the very life and existence of the whole country. Such suspension in times of
public emergency is called derogation. States can create limitations on the
exercise of such human rights, so long as they are reasonably based on one of
these grounds, have been created by proper legal procedure, and are accessible,
clear, and understandable to the public.'®

Shari'a and the Constitutional Reform

What about the discourse of sharia vis-a-vis constitutional reform? It is
essential to acknowledge that whilst the modernist (represented by the
Masyumi) and traditionalist groups (represented by the NU Party) shared the
same views in 1950s, that the Jakarta Charter should be restored, making
their views contrary to those of the nationalist group, such polarization in
1999-2002 was no longer extant.

If we accept the classic categorization of Geertz,'*® in the 1955
constitutional debate, the relationship between Islam and politics polarized
the Muslim community into santri and abangan socio-religious groupings.
While the santri were inclined to direct their political orientation towards
Islamic political parties, the abangan were more apt at expressing their political
associations within the Nationalist (PNI) or Communist (PKI) parties.
Therefore, it is safe to argue that the debate in 1955 was a reflection of the
polarization between santri and abangan.

In the 1955 parliamentary elections, two santri political parties, Masyumi
and NU, representing 40 per cent of the electorate, favoured replacing
Pancasila with Islam as the foundation of the Indonesian state. Muhammadiyah,
then and now the pre-eminent modernist organization, provided the core
leadership of Masyumi.

However, during constitutional reform in 1999-2002, both Muhammadiyah
and NU, as an autonomous social and educational organization, and through
their sponsorship of the PAN and PKB parties respectively, strongly oppose
the state enforcement of shari’a, as conceived by other Islamic political parties
(PPP and PBBB). The NU, still under the guidance of former President
Abdurrahman Wahid, is committed to a policy of religious pluralism and
opposes the identification of the state with Islam. The Muhammadiyah’s
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chairman, Ahmad Syafii Maarif, has said, “implementing the Jakarta Charter
will only add more burden to the country, which is now on the brink of
collapse”.'”” At the same time, there are some elements of the modernist
group in the PBB and the traditionalist group in the PPP which support the
inclusion of shari’a into the Constitution. As can be seen, nowadays the san#ri
group have differing opinions and positions.

Therefore, I offer a suggestion of a new polarization within Muslim
groups during 1999-2002: formal versus substantive sharia groups. The
formal sharia holds the view that all constitutional issues should be based on
sharia practised by the Prophet and the companions, in Medina fifteen
centuries ago. They refer to the Qur’an, the tradition of the Prophet and the
Medina Constitution. Adherents of Islam constitute around 87 per cent of
the country’s population. For the formal sharia group, this fact alone should
function as a constitutional legitimizer for making shariz an integral part of
the Constitution. There should be no single word in the Constitution which
is in contradiction with sharia. The Constitution should, in point of fact, be
based on sharia.

In contrast, the substantive sharia support group holds that sharia
should be reinterpreted in line with democracy and constitutionalism, in
order to choose or to create the best suitable options. They do not oppose
sharia — no Muslim will do so. Instead, they are against the idea that the
state should enforce sharia. They do not refute the concept that the spirit of
sharia might contribute to the amendment of the 1945 Constitution. They
take the middle position, between secularism and fundamentalism.

In this regard, the PAN and PKB, supported by Muhammadiyah and the
NU respectively, could be classified as the substantive sharia group, while the
PPP and the PBB could be classified as the formal sharia group. This is a
strong indication that, unlike in the 1955 debate, not all Islamic parties now
adhere to a single ideological orientation. They seem to have different, often
contradictory, political agendas. Of the big seven political parties in 1999, the
PBB, which won 2 per cent of the ballot, campaigned in favour of state
enforcement of sharia. If the PBB votes are combined with those for the PPP,
the pro-formal sharia group total vote rises to 12 per cent (71 seats), a 28 per
cent decline since 1955.

How can one explain this decline? One of the possible answers is that, as
has been highlighted, both Muhammadiyah and the NU stated officially that
they do not support the formal sharia group.

Mujani and Liddle explain further:

The second explanation claims that Sukarno’s and Suharto’s repression of
political Islam between 1955 and 1999 — and the response of Muslim
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politicians and intellectuals to that repression — produced a sea change in
Muslim political culture. A few turned to violence, but the government
crushed them. Many more, notably the Masyumi ideologue Mohammad
Natsir and his followers, maintained their pro-shari'a position but retreated
into the world of education while awaiting a more favorable political
climate. After the fall of Suharto, this group reemerged as PBB, winning
only 2 per cent of the 1999 vote. The largest group, however, consisted of
young Muslims leaving the schools and universities from the 1970s onward
who wanted to make their peace with the secular state. They were led on the
modernist side by the religious thinker Nurcholish Madjid and on the
traditionalist side by the activist Abdurrahman Wahid. They and their
descendants today hold many key positions in government and civil society.
They control Golkar, PKB, and PAN, and are responsible for those parties’

opposition to state enforcement of the sharia.'?®

Another distinct feature is that while Muslim groups paid attention to
the restoration of the Jakarta Charter in 1955, all political parties shared
similar views against changing or amending the preamble to the 1945
Constitution during the 1999-2002 debate. Therefore, the recent issue was
to what extent sharia can contribute to, or play a role in, the body of the
Constitution (not in the preamble). As will be explained through the discussion
in the following chapters, the formal sharia groups took the view that sharia
should play a role mainly by inserting the famous seven words into Article 29,
while the substantive sharia group took the position that sharia should be
used as spiritual inspiration. Thus it was not necessary to put sharia, in a
literal and textual way, into Article 29 nor any other Articles in the
Constitution.

What about the Muslim perception on the state enforcement of sharia?
National opinion surveys conducted in 2002 by the PPIM (Center for the
Study of Islam and Society) at the State Islamic University in Jakarta appear
to show that the majority of Indonesian Muslims favour the Islamic state.
Seventy-one per cent of respondents in 2002 agreed “that the state should
require all Muslim men and women to abide by the sharia”. Sixty-seven per
cent in 2002 agreed that “Islamic government ... under the leadership of
Islamic authorities (#/ama) is best for a country like ours”. However, this is
balanced by low percentages in favour of the state’s enforcement of fasting
(12.9 per cent) and of five daily prayers (9.9 per cent).'”

There are indications in the PPIM results that the popular understanding
of shari'a is looser, more abstract, than that by the formal shari group. Many
Indonesian Muslims may favour the sharia, without agreeing to its more
controversial provisions. This suggests that the meaning of sharia is varied
among Indonesian Muslims. For example, only 33 per cent in 2002 agree
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“that the law of cutting off the hand of a Muslim thief, as stated in the
Qur’an, must be implemented by the government of this country”. This
reflects ambiguity of Muslim respondents: they conform on the general idea
of adopting sharia but they dispute over how it should be implemented. The
survey has also shown that the support base of formal sharia is not the
majority one and this is confirmed by the fact that the PBB and PPP gained
only 12 per cent of the seats in Parliament.'*

CONCLUSION

The original 1945 Constitution was an inappropriate foundation on which
to erect the superstructure of a democracy. The constitutional supremacy of
the MPR did not allow for the checks and balances which typify healthy
presidential systems. This was reinforced by the lack of explicit protections
for basic human rights in the Constitution. In addition to these philosophical
considerations, four decades of authoritarianism, anchored by the 1945
Constitution, served as the proof of the pudding for many Indonesians. Since
its reinstatement by President Soekarno on 5 July 1959, the 1945 Constitution
has facilitated the establishment of two authoritarian regimes — Guided
Democracy under Soekarno and the New Order under President Socharto,
which together lasted for almost four decades. The challenge, as the transition
to democracy began in 1998, was what to do about the Constitution. I have
outlined briefly in this chapter both the results and the criticisms of the
constitutional reform.

I have demonstrated that for more than half a century Indonesia has
been unable to conduct an uninterrupted dialogue, concerning the position
of shari’a in the Constitution. In 1945 and 1955, efforts were hampered by
the pressure of time and political manoeuvrings by Soekarno and the
military. Under Socharto, debate was forbidden, since his government was
afraid of its disruptive potential. The moment for free dialogue and debate,
through constitutional mechanisms, came after Soeharto’s resignation. I
have discussed the emergence of Islamic political parties in the post-Soeharto
era. Some of these parties proposed the reinsertion of the famous seven
words into the Amendments to the 1945 Constitution, while others took
a substantive approach by using sharia only as an inspiration or “spirit”
for debate.

The above discussion will assist our discussion in dealing with the main
case studies. In the next chapters, I will examine the role of sharia in the
amendment to the 1945 Constitution concerning human rights provisions,
the rule of law, and the relationship between the state and religion.
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HUMAN RIGHTS PROVISIONS

Human rights are, literally, the rights that one has simply by being a human
being.! The maximum level, or common standard, of the protection of
human rights can be seen in the text of the Universal Declaration of Human
Rights (UDHR). The UDHR was proclaimed in a Resolution of the UN
General Assembly on 10 December 1948. It lists numerous rights to which
people everywhere are entitled.?

Many Muslim scholars are firm in their belief that sharia addresses the
fundamentals of human rights. For instance, they identify the most important
human rights principles in Islam to be: dignity and brotherhood; equality
among members of the community, without distinction on the basis of race,
colour, or class; respect for the honour, reputation, and family of each
individual; the right of each individual to be presumed innocent until and
unless proven guilty, and individual freedom.> This position suggests that
Islamic law does protect human rights, but according to its own set of values.
These values are fixed in divine law and are considered to be superior to any
law created by humans and established by international institutions. Those
Muslim scholars use the concept of cultural relativism to legitimize their
adherence to sharia vis-a-vis human rights.

Some tensions occur concerning, for instance, the allegedly unequal
treatment of women in the Muslim world and religious liberty, including the
rights to change one’s belief and to inter-religious marriage. This epitomizes
the tension between human rights in Islam, as they exist in relation to
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obligations towards God, fellow humans and nature, and the human rights
adopted by international human rights institutions, which are devoid of any
religious coercion.

This tension led several Muslims from Egypt, Pakistan and Saudi
Arabia to establish the 1981 Universal Islamic Declaration of Human
Rights (UIDHR), issued by the Islamic Council for Europe. In 1990, the
Cairo Declaration on Human Rights in Islam was adopted by the
Organization of the Islamic Conference (OIC). While the Islamic Council
for Europe is a non-governmental organization (NGO), whose statements
are by no means binding, the OIC brings together representatives of all
Islamic states. Hence the Cairo Declaration, albeit not legally binding, does
carry some political authority. As will be discussed, these documents reflect
a formal shari'a approach.

Meanwhile, other Muslim scholars advocate an emancipated understanding
of sharia, stressing its original meaning as a “path” or guide, rather than a
detailed legal code.* They demand the recovery of jjtihad in order to do
justice both to modern needs and to the original spirit of sharia. For this
substantive group, no inherent contradiction exists between the principles of
the sharia and human rights, as embodied in the existing international
standards. While the UIDHR and the Cairo Declaration tend to “Islamize”
human rights and, at the same time, to “justify” their rejection of international
human rights norms, a substantive sharia approach tends to “accept” the
UDHR based on the spirit of sharia.

In this chapter those conflicting approaches will be used to examine the
provisions of human rights in the second amendment to the 1945 Indonesian
Constitution. In other words, while the formal approach tries to use sharia as
a source of constitutional provisions on human rights protection, the
substantive approach attempts to protect the citizen’s right according to
international human rights norms. Therefore, the main question posed in
this chapter is: to what extent has sharia played a role in the provision of
human rights in the amendments to the 1945 Constitution?

To answer the question, the chapter has been divided into two parts. The
first part examines human rights protection in the Indonesian constitution
prior to the amendments to the 1945 Constitution. It analyses the absence of
protection for the citizens’ rights and provides reasons for constitutional
reform in the area of human rights. The second part deals with human rights
provisions in the second amendment. I will examine those provisions by
taking into account opinions and views of both formal and substantive sharia
groups. As a comparison, I will look at Iranian and Egyptian Constitutions
and the Saudi Arabian Basic Laws. Having discussed all the issues, I would
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argue that none of the Islamic political parties in Indonesia proposed the
sharia as their formal source of legislation when discussing the amendments
and, therefore, in the case of human rights, they all agreed with the substantive
shari'a approach.

HUMAN RIGHTS BEFORE THE AMENDMENTS

I have indicated in the previous chapter that the main weakness in the
original text of the 1945 Constitution is its vague provisions, with many
delegations of the implementation of legislation. The 1945 Constitution was
a very short and simple constitution, consisting of thirty-seven articles, of
which only six explicitly dealt with human rights (Articles 26-31).” Other
rights were referred to implicitly, or put in the elucidation section of the
Articles. Those rights which were mentioned in the Constitution, such as the
freedom of speech, assembly and association, were to be established by law,
which allowed for their restriction by law as well.® As the provisions regarding
state institutions were also to be enacted in laws and as the President holds
legislative authority, it is not difficult to predict the result: whoever holds the
power will hold absolute power under the 1945 Constitution.

At least fifteen human rights principles are honoured in the 1945
Constitution:

. right to self-determination (Preamble and Article 1);”

. right to citizenship (Article 26);®

. right to equality before the law (Article 27);°

. right to work (Article 27);"

. right to a decent life (Article 27);

. right of association (Article 28);"

. right to express an opinion (Article 28);'*

. right to practise a religion (Article 29);"

. right of national defence (Article 30);

10. right to education (Article 31);"

11. right to social welfare (Article 33);"

12. right to social security (Article 34);'

13. right to an independent judiciary (elucidation of Article 24 and 25);
14. right to preserve cultural traditions (elucidation of Article 32); and
15. right to preserve local languages (elucidation of Article 31).
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Todung Mulya Lubis has noted that:

The return to the 1945 Constitution indicated that human rights are given
and are not inherently possessed by human beings, simply by virtue of their
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being born. The human rights provision in the 1945 Constitution, as well
as in the implementing legislation, explicitly state that righss will be further
regulated.

The fact that the 1945 Constitution empowers the government to regulate
the exercise of human rights signifies that human rights are recognized in
principle, but that their implementation will be regulated. Therefore, it is
not entirely wrong to argue that the 1945 Constitution acknowledges only
human rights principles, not human rights implementation."”

Several “further regulations” were issued under Socharto, not to promote
human rights but to limit and restrict them. Human rights were also regulated
by the manner in which the government chose to exercise its discretion to
interpret the Constitution. For instance, the 1945 Constitution contains a
general provision on the right to freedom of expression. However, laws passed
by the Parliament,'® and regulations issued by the Soeharto government were
in contradiction of Article 28 of the 1945 Constitution.” Socharto’s Press
Law was illustrative.

Law No. 21 of 1982 (the 1982 Press Law) incorporated and enacted
revisions and amendments to the 1966 Press Law. Article 13 of the 1982 Press
Law requires that press publications obtain a Press Publication Business
Licence (SIUPP) from the Minister for Information.* In addition to granting
SIUPPs, the Minister for Information could also revoke licences, pursuant to
Article 33 of the Ministerial Regulation No. 1 of 1984 (1984 Ministerial
Decree). The most famous examples of the implementation of Article 33 are
the 1994 revocation of the licences of the publications Zempo, Editor and
Detik. Alleged non-compliance with licensing requirements and perceived
threats to national security prompted the closing of these publications. The
Department of Information sent written correspondence to Zempo, Editor
and Detik, notifying them of the revocation of their licences because of the
contents of certain articles.” Under the Soeharto government, freedom of the
press was restricted, based on the nation’s perceived economic priorities and
developmental needs.”

When Habibie took over the presidency in May 1998, he faced a lot of
pressure, both at national and international levels, to improve human rights
conditions in Indonesia. Many NGO activists and constitutional experts
urged Indonesia to amend its Constitution to guarantee human rights
protection, since the 1945 Constitution, as has been mentioned earlier, had
no adequate provisions on human rights. At the international level, the
demands for reform came from the World Bank, when it raised its concerns
over the human rights situation in Indonesia and East Timor. In a letter to
President Habibie, the World Bank stressed the need for reform “for the
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international financial community to be able to continue its full support”.
The World Bank urged Habibie to take significant steps.” In a major report
released on 4 September 1998, the Human Rights Watch warned that if
the current political opening up process in Indonesia was not followed by
legal and institutional protections for basic rights, the entire reform effort
could unravel.*

Those pressures forced Habibie to give strong support to the idea of the
universality of human rights in his state address before the MPR (Majelis
Permusyawaratan Rakyat, or People’s Consultative Assembly) session of
15 August 1998, on the eighty-seventh day of his presidency. He stated, “we
have firmly abandoned the uncertainty phase, which earlier always considered
human rights as a Western cultural product.”” He also said, “we are determined
to make human rights principles the yardstick in our life as a nation and
country. We will promote and safeguard human rights in accordance with our
democratic and welfare-based approach.”

In order to deal with the protection of human rights, President Habibie
issued Presidential Decree No. 129 of 1998 concerning the National Human
Rights Plan. The Decree states that Indonesia, as a member of the international
community, holds in high esteem the UDHR and the 1993 Vienna Human
Rights Declaration and the Programme of Action. Article 1 of the Decree also
states that the purpose of the National Action Plan is to increase the protection
of human rights in Indonesia, by taking into account the values of indigenous
and traditional communities, as well as national cultures and religions, based
on Pancasila, and the 1945 Constitution.

The Indonesian National Plan of Action 1998-2003 consists of four
main pillars: preparation for ratification of international human rights
instruments; dissemination of information and education on human
rights; implementation of priority issues on human rights; and implementation
of the international human rights instruments that have been ratified
by Indonesia.

The highest state institution, the People’s Consultative Assembly, adopted
Decree No. XVII/MPR/1998 on Human Rights in 1998. By this Decree,
for the first time in Indonesian history, an Indonesian Charter on Human
Rights was introduced.”’ Many of the clauses in this MPR Decree were
drawn directly from the UDHR. For instance, Articles 19-21 of the 1998
MPR Charter of Human Rights protect citizens’ rights to freedom of
expression without interference and to seek, receive and impart information
and ideas, through any media. In addition, the guarantee of the rights of
assembly and association, if enforced, would end the president’s ability to
disband political parties. Presidents Soekarno and Soeharto banned certain
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political parties and forced others to merge, as effective weapons against
their political opponents.

On 23 September 1999, a month before the presidential election, President
Habibie signed Law No. 39 of 1999 on Human Rights. This law implemented
MPR Decree XVII on Human Rights, which decree had been adopted by the
MPR at its session in November 1998. Law No. 39 of 1999 sets out a long
list of internationally recognized human rights, which Indonesia is obliged to
protect. The law contains provisions on human rights and fundamental
freedoms, the responsibilities and obligations of the government in the
promotion and protection of human rights, and the plan to set up a Human
Rights Court. Law No. 39 of 1999 also strengthens the powers of the
National Commission on Human Rights (Komnas HAM), which had been
established by presidential decision in 1993 to monitor and report on human
rights abuses. Most importantly for its future investigative role, the new law
gave the Commission the legal power to force the attendance of witnesses,
including those against whom complaints have been made.?

However, those regulations are not adequate to protect human rights,
since they could easily be replaced by whoever is in power. Laws and other
regulations should be based on the Constitution, whereas, as has been
mentioned earlier, too many of the key clauses of the 1945 Constitution end
with an injunction for further specification in laws, opening the door to
subsequent manipulation. The Constitution also lacks guarantees of basic
civil and political rights. Therefore, it was essential to insert articles in the
1998 MPR Decree as part of the second amendment to the 1945 Constitution
in 2000.

ANALYSIS OF HUMAN RIGHTS PROTECTION
IN THE SECOND AMENDMENT

This section deals with human rights provisions in the second amendment to
the 1945 Constitution. According to Tim Lindsey, Articles 28A-28] in
Chapter XA are “lengthy and impressive, granting a full range of protections
extending well beyond those guaranteed in most developed states”.” In the
same vein, Gary Bell takes the view that the inclusion of human rights
provision in the second amendment to the 1945 Constitution, which adopts
a long list of individual rights, “has brought a significant change in the
orientation of Indonesian constitutional law”.?* Unlike these two leading
scholars” works, I will examine such rights in the perspective of sharia.

The analysis offered hereafter of Chapter XA of the second amendment
will be based on, firstly, the Cairo Declaration, the UIDHR, the human
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rights provisions in Iranian and Egyptian Constitutions, and the Basic Laws
of Saudi Arabia; secondly, formal and substantive sharia’ views on human
rights; thirdly, international human rights instruments. Although the second
amendment delivered a range of rights, such as the right to have a family, the
right to collective action, the right to education, the right to access to
information,’ it is beyond the scope of this book to examine all these issues.
The discussion in this chapter focuses on equality, women’s rights, freedom of
religion, and freedom of opinion.

Equality

The principle of equality is a primary principle of human rights. Human
rights are for everyone — as much for people living in poverty and social
isolation as for the visible and articulate. By international law, the principle of
non-discrimination prohibits discrimination in the enjoyment of human
rights on any grounds, such as race, colour of the skin, gender, language,
religion, politics or other opinion, national or social origins, property, birth
or other status. The term “or other status” might include personal
circumstances, occupation, lifestyle, sexual orientation or health status.

Equality requires that all persons within a society enjoy equal access to
the available goods and services which are necessary to fulfil basic human
needs. Equality before the law prohibits discrimination in law or in practice,
in any field regulated and protected by public authorities. Thus, the principle
of non-discrimination applies to all state policies and practices, including
those concerning healthcare, education, access to services, travel regulations,
entry requirements and immigration.

The second amendment forbids discrimination on the basis of gender,
race, disability, language or social status. It stipulates equal rights and obligations
for all citizens, both native and naturalized. Article 281(2) stipulates that:
“Each person has the right to be free from discriminatory treatment on any
grounds and has the right to obtain protection from such discriminatory
treatment.” Article 28D(1) states that: “Each person has the right to the
recognition, the security, the protection and the certainty of just laws and
equal treatment before the law.” This article guarantees the right to equal
treatment “before the law” and to the protection of human rights and
freedoms, without discrimination.

Under Article 28D(2), anyone, without discrimination, has the right to
work and to receive just and appropriate rewards and treatment in their
working relationships. Moreover, the members of the MPR retained Article
27 of the original 1945 Constitution. This Article clearly guarantees the
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right to equality by stating that: “All citizens have equal status before the
law and in government and shall abide by the law and the government
without any exception.”

It is safe to say that every constitution and human rights treaty contains
a clause which provides for equality. The formulae of the clauses may differ,
but the central issues remain the same.?? For instance, Article 1 of the UDHR
states that “all human beings are born free and equal in dignity and rights.
They are endowed with reason and conscience and should act towards one
another in a spirit of brotherhood”. The provisions of “equality before the
law” and anti-discrimination in the second amendment are in line with

international standards, established by Article 2 of the UDHR:

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status. Furthermore, no distinction shall be made on the basis of the
political, jurisdictional or international status, of the country or territory to
which a person belongs, whether it be independent, trust, non-self-governing
or under any other limitation of sovereignty.

The acceptance of equality provisions by all Islamic parties is supported
by Islamic literature, from both formal and substantive sharia approaches,
the UIDHR, the Cairo Declaration, and constitutions in Muslim countries
such as Egypt and Iran. I will deal with them one by one.

According to Parveen Shaukat Ali, the concept of equality is an integral
part of Islamic legal philosophy. He claims that one of the greatest contributions
of the Quranic doctrine was that it rehabilitated the slave to a niche of
respectability as a human being. The white man was not above the black nor
the black above the yellow. All men are equal before God.* Zafarullah Khan
refers to the Qur'an (4:2) in order to support the equality inherent in Islamic
views. This verse draws attentions to there being no room for any claim of
superiority in respect of origin or descent.*

The opinions of Muslim scholars, above, confirm the equality provisions
in the 1990 Cairo Declaration on Human Rights, which states that “all men
are equal in terms of basic human dignity and basic obligations and
responsibilities, without any discrimination on the grounds of race, colour,
language, sex, religious belief, political affiliation, social status or other
considerations” (Article 1). In addition, Article 19(a) of the Cairo Declaration
provides that: “All individuals are equal before the law, without distinction
between the ruler and the ruled.”® This reflects the principle of human

dignity indicated by the Quran (95:4). In the words of Maududi, a legal
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scholar from Pakistan, “the rights granted by kings or legislative assemblies
can be withdrawn as easily as they are conferred, but no individual and no
institution has the authority to withdraw the rights conferred by God”.*

The 1981 UIDHR also contains equality provisions:

a. All persons are equal before the Law and are entitled to equal
opportunities and the protection of the Law.
All persons shall be entitled to an equal wage for equal work.

c.  No person shall be denied the opportunity to work nor be discriminated
against in any manner nor exposed to greater physical risk by reason of
religious belief, colour, race, origin, sex or language.”’

In this regard, Article 8 of the Egyptian Constitution stipulates that “the
State shall guarantee equality of opportunity to all citizens”. In addition,
Article 20 of the 1979 Iranian Constitution provides that all citizens enjoy
human, political, economic, social, and cultural rights according to Islamic
standards. As can be seen, equality provisions are accepted by the second
amendment to the 1945 Constitution, the Iranian Constitution, the Egyptian
Constitution, the UIDHR, the Cairo Declarations, and in Muslim scholars’
views. It is safe to conclude that equality provisions in the 1945 Constitution
are in line with both international human rights instruments and sharia.
However, discussion of more specific issues regarding the right to equality is
needed, in order to see how equal those equality provisions are. I will focus on
equal protection of the law for women and religious minorities, since the
problem of equality in Islamic society is centred on, as pointed out by
Esposito and Piscatori, “unequal status between Muslims and non-Muslims
as well as between men and women”.?

Women’s Rights

The second amendment to the 1945 Constitution does not specifically
mention women’s rights. However, there is no single article that restricts or
limits women’s right.*” Women’s rights are mentioned in both the 1998 MPR
Decree on Human Rights and Law No. 39 of 1999 on Human Rights. For
instance, Article 39 of MPR Decree No. XVII/MPR/1998 mentions that
women’s rights are similar to men’s rights. In addition, women’s rights are to
be considered as human rights, in Law No. 39 of 1999 (see Article 45). The
law stipulates that a fair representation of women in public appointments in
the executive and judiciary and in the electoral process must be ensured (see
Article 46). Other rights include the right to obtain teaching and education,
to vote and to be elected and rights covering property in marriage. Article 49
provides a right to be “appointed in work, posts and professions in accordance
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with the requirements and regulations”. In addition, women have a right to
“special protection in performing their duties, against matters which can
threaten their safety and/or health, relating to the reproductive function”.
Those rights highlight the notion that Indonesia takes the view that women
have the same rights as men.

It is worth considering that Egypt recognizes women’s right but such
recognition is based on sharia. These two Articles explain that:

Article 10

The State shall guarantee the protection of motherhood and childhood,
take care of children and youth and provide the suitable conditions for the
development of their talents.

Article 11

The State shall guarantee the proper coordination between the duties of
woman towards the family and her work in the society, considering her
equal with man in the fields of political, social, cultural and economic life
without violation of the rules of Islamic jurisprudence.

The same approach has been taken by Iran. While respecting women’s
rights, Iran states clearly that women’s rights should be based on “Islamic
criteria”.

Article 21
The government must ensure the rights of women in all respects, in
conformity with Islamic criteria, and accomplish the following goals:

1. create a favorable environment for the growth of woman’s personality
and the restoration of her rights, both the material and intellectual;

2. the protection of mothers, particularly during pregnancy and
childbearing, and the protection of children without guardians;

3. establishing competent courts to protect and preserve the family;

4. the provision of special insurance for widows, and aged women and
women without support;

5. the awarding of guardianship of children to worthy mothers, in order to
protect the interests of the children, in the absence of a legal guardian.

As can be seen, Iran and Egypt mention “Islamic criteria” or “Islamic
jurisprudence” when providing women’s rights in their constitutions. The
vagueness in the Islamic criteria limiting women’s rights allows great leeway
to the authorities in choosing what kind of discriminatory measures they will
impose. Based on its “Islamic criteria”, in Iran a woman cannot obtain a
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passport without the permission of a male relative or her husband. A woman’s
testimony in court is given only half the weight of a man’s. Women must
conform to strict dress codes and are segregated from men in most public
places.” It is worth noting that such regulations do not exist in Indonesia.

Perhaps the most publicized tension between sharia and international
human rights norms concerns the allegedly unequal treatment of women.
Muslims who denounce this inequality defend sharia by attesting that women
are given a “special rank” in the Islamic order. They argue that shariz makes
special provisions for women to provide them with the financial security and
stability which they were historically unable to achieve on their own. They
base their position on Qur’anic provisions (4:34) which state that: “Men have
guardianship (gawwam) over women because of the advantage that they have
over them [women] and because they [men] spend their property in supporting
them [women].”

In civil matters, the testimony of Muslim women is accepted, but it
takes two women to make a single witness. A Muslim male is always a fully
competent witness under the formal shari’a approach.’ Another example of
discrimination against Muslim women is to be found in shari'a is regarding
inheritance. The general rule is that a female is entitled to half the share of
a male who has the same degree of relationship to the deceased.”? For
instance, Article 20(d) of the UIDHR states that “the woman may inherit
from her husband, her parents, her children and other relatives according to
the shari'a”. According to sharia family law — as understood according to
the formal approach — a Muslim male may marry up to four wives and
divorce any of them at will, without having to justify or explain his decision
to any person or authority. In contrast, a Muslim woman is confined to one
husband at a time and can obtain a divorce only through the courts on very
strict grounds, or through the consent of the husband. As if that was not
enough, under the formal shari'a, a husband can beat his wife “lightly” if he
deems her to be “unruly”.®® The formal group also believes that women
cannot become president. They cite the saying of the Prophet: “Those who
entrust their affairs to a woman will never know prosperity.” They
interpreted this as implying that it is forbidden for Muslims to elect a
woman to be their leader.®

A substantive sharia approach seeks to defend sharia on all of these
instances of discrimination against women by citing historical sociological
and political justifications. They reinterpret the text differently and
contextually.* For instance, in the case of a woman as a leader, the substantive
Muslim scholars take the view that the Prophet pronounced this Hadith
when he learned that the Persians had named a woman to rule them.
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Therefore, this Hadith was related to the context of the selection of a Persian
leader; not to Muslim matters. They also believed that it should be understood
that women lacked the knowledge to be leaders at that time. Accordingly, it
is quite irrelevant to bring the situation and arguments of the seventh century
to any current political situation.?”

The UIDHR made it clear that sharia prevails over the 1948 UDHR.
While the UDHR holds that international human rights law supersedes
religious law, the basic premise of the UIDHR is that religious law is above
international human rights law and that the ultimate legal reference for
Muslim societies must be the Qur'an and Islamic law. There are some clear
contradictions between the two declarations. For example, Article 20(b) on
the rights of married women, states that women are entitled to

receive the means necessary for maintaining a standard of living which is
not inferior to that of her spouse, and, in the event of divorce, receive
during the statutory period of waiting (iddah) means of maintenance
commensurate with her husband’s resources, for herself as well as for the
children she nurses or keeps, irrespective of her own financial status, earnings,
or property that she may hold in her own rights.

This contradicts the UDHR, which does not limit the woman’s right to
maintenance to a statutory period of waiting,.

As can be seen, the problem arises when the Iranian and Egyptian
Constitutions (and also the UIDHR) put women’s rights under the sharia
schemes.” Ann Elizabeth Mayer points out that:

On the basis of the standards in international human rights documents, one
expects that documents on human rights will aim at protecting human
rights, not provide rationales for restricting or denying rights. In contrast,
as the examination of these Islamic human rights schemes shows, in the area
of women’s rights, they actually serve the function of justifying the taking
away of rights.”

Therefore, in this context, it is essential to highlight the fact that the second
amendment to the 1945 Constitution does not put women’s rights under
sharia. This is a strong indication that, in this case, all Islamic political parties
take a substantive sharia approach by not limiting women’s rights, in the
name of sharia nor Islamic criteria.

Religious Freedom

The second test, to see whether the equality provisions in the second
amendment provide full protection of equality rights, is to examine religious
liberties. Gary Bell explains that:
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even though the Republic of Indonesia “is based on the belief in the One
and Only God”, freedom of religion is protected and Islam, the religion of
the majority has no special constitutional status. The secular nature of the
State can be seen again as an effort at unity: there is no minority religion in
law if there is no recognition of the majority religion by the law. Religion
becomes an individual matter and all Indonesians individuals are treated
equally. One could therefore say that the way the constitution mentions
religious freedom without mentioning Islam is meant to afford constitutional
protection to religious minorities.*

However, in the context of this book, the standard protection of freedom
of religion is as stated in Article 18 of the UDHR: “Everyone has the right
to freedom of thought, conscience and religion; this right includes freedom
to change religion or belief.” Article 28E(1) of the 1945 Constitution
recognizes the right to choose a religion, but does not include the right to
change one’s religion.

There are, at least, two explanations. Firstly, it seems that in Indonesia,
the biggest Muslim country in the world, it was not appropriate to mention
the right to change one’s religion, since apostasy is condemned in sharia.
Apostasy from Islam, after willingly accepting it and subsequently declaring
an open revolt against it in such a manner as to threaten the solidarity of the
Muslim community, is a crime punishable by death. No one is compelled
to accept Islam, but at the same time no one is permitted to play tricks with
it, as some Jews did during the Prophet’s time: “A party of the People of the
Book say, ‘Believe in what has been revealed to the Believers’ at the beginning
of the day and reject it at the end of it, in order that they may turn back
(from Islam)” (Qur'an 3:72). The Prophet ordered, “whoever changes his
religion, kill him”.>!

However, the substantive sharia takes the view that actually the Qur'an
does not judge the apostate (murtad) in this world, namely, by capital
punishment. It judges him/her in the hereafter, as stated in the Qur’an
2:217 and 4:137. The former Chief Justice of Pakistan, S. A. Rahman,
believes that there is no reference to the death penalty in any of the twenty
instances of apostasy mentioned in the Qur’an.’” In addition, the chain of
transmition (isnad)> of this Hadith quoted above was from the Prophet via
only one individual.**

Moreover, the context of the order from the Prophet to kill the apostate
should be fully understood. Apostasy in Islam should be seen as equal to
treason. At the time of the Prophet, when a Muslim repudiated his faith, he
rebelled against that order and endangered the security and the stability of
the society to which he belonged. Since apostasy in Islam is not merely a
private or ecclesiastical affair as it is in Western society (by withdrawal of
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church membership, for example), the state must act. Apostasy is treason
towards Muslim society (#mmah) and the undermining of the Muslim
state, for Islam is the buttress of society and the state itself. Apostasy erodes
and shakes the foundations of the order of society, and because it is treason,
the state must prosecute it.” Therefore, in the modern context, the death
penalty is not an appropriate response to apostasy since apostasy should no
longer be seen as treason.

It is worth noting that there is no punishment in Indonesian criminal law
for those who change their religion (for example, from Islam to Christianity)
since hudud (the Islamic Criminal Code) is not applicable in Indonesia.
Although apostasy is not considered a crime, mentioning the right to apostasy
is a different thing, and would invite anger from Muslim leaders. Many
Muslim scholars see inter-religious marriage as one of the reasons why Muslims
change their religion. They substantiated the perception by citing some inter-
marriage couples that broke up because the Muslim spouse did not want to
be Christians or in which both spouses became Christians.

On 7 January 1992, the Minister for Religious Affairs, Munawir Syadzali,
stated that Indonesia needed a new formulation of official regulations,
which would allow people of different religions to marry. He stated that,
since Indonesia has a heterogeneous society, mixed marriages were inevitable.
This idea was responded to negatively by all Islamic organizations. The
Muhammadiyah, the second-largest Muslim organization, took the view
that mixed marriages could not be justified in Islamic law, and Law No. 1
of 1974°¢ had already regulated marriage clearly and strictly, so that a new
regulation or law concerning marriage between partners of different religions
was not needed. If anything should be amended, this amendment should be
only in the form of a confirmation of, or information added to, this law.”
The Majelis Ulama Indonesia (MUI, or The Council of Indonesian Ulama)
had already issued a fazwa in 1980, stating that inter-religious marriages
were not allowed, according to Islamic law.® Furthermore, the NU
(Nahdlatul Ulama) issued a number of fzzawa on this issue in 1962, 1968
and in 1989, confirming the view that inter-religious marriage was not
permitted.”’

The contentious matter of inter-religious marriage is illustrative of
the tension between Muslims and Christians in Indonesia. The UDHR
stipulates that:

Article 16(1)

Men and women of full age, without any limitation due to race, nationality
or religion, have the right to marry and to found a family. They are entitled
to equal rights as to marriage, during marriage and at its dissolution.
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Therefore, forbidding inter-religious marriage would be in contradiction of
international human rights instruments. It is in this context that Indonesia’s
Article 28B stipulates that “each person has the right to form a family, and to
continue the family line through legitimate marriage”. It rejects the use of the
language of the UDHR in order to avoid controversy. What is the meaning
of “legitimate marriage™ Law No. 1 of 1974 on Marriage mentions that
marriage is valid when it is undertaken in accordance with the law of the
appropriate religion and belief. Therefore the legality and validity of inter-
religious marriage are not positively based on law. Again, this is an example
of how Indonesia avoids controversy, by using religious considerations.

Secondly, it is no secret that Muslim leaders tend to allege that the
conversion of many Indonesian Muslims to Christianity is a result of
“Christianization”.®® Therefore, it is necessary to curb such Christianization,
by not guaranteeing the right to change one’s religion. This situation will be
understood better if the social and political environments are considered. The
fear of Christianization, real or imaginary, affecting Indonesian Muslims has
haunted Muslim leaders and society since the colonial period. Tireless efforts
by the relatively well-organized Dutch missionary organizations were successful
in Christianizing segments of the Indonesian population, especially in the
heathen hinterland and outer island tribes. Provided with facilities and
privileges, generally speaking, these Christian converts have had better
opportunities than their Muslim neighbours, who mostly resented Western
education and development as collaboration with the despised colonizers®' or
were excluded from such benefits.

In the post-colonial period, well-educated Christian scholars maintained
their influential position. The need for their expertise, as well as the hidden
fear of a danger perceived to be posed by Muslim intellectuals, led the
Soeharto government to employ many Christian technocrats in key positions.
At the grassroots level, the open campaign of propagating Christian gospels
and benefits was intensified. The combination of these various factors
heightened the tensions, some of which even manifested into open conflict of
inter-religious relationships.® It is in this environment that the exclusion of
the right to change religion, as brought up in the second amendment, should
be seen. All political parties, including Islamic parties, are satisfied with the
language of Article 28E of the second amendment: “Every person shall be free
to adhere to his/her respective religion and to worship according to his/her
religion.” This language neither forbids nor permits the exercise of any
possible right to replace one’s current religion or belief with another. This
clause is closely related to Article 29(2) of the 1945 Constitution.®® I shall
return to this issue in Chapter 6.
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In the international context, religious freedom is also a controversial
topic. When the General Assembly of the United Nations had to decide on
the UDHR in 1948, the Saudi Arabian ambassador strongly objected to
religious liberty, particularly to the right to change one’s religion, a right
explicitly mentioned in Article 18 of the UDHR.* It is no surprise that the
Basic Laws (al-nizam al-asasi li al-hukm) of Saudi Arabia states: “The state
protects human rights in accordance with the Islamic Sharia” (Article 26).
Therefore, since apostasy is claimed to be condemned by the formal shari,
Saudi Arabia’s Basic Laws will not consider the right to change one’s religion,
except to become a Muslim.

In addition, no guarantee of freedom of religion is afforded by the Cairo
Declaration. It is essential to note that, by the standards of international
human rights norms, freedom of religion is a fundamental and non-derogable
right. Instead of guaranteeing freedom of religion, it has been found that the
Cairo Declaration restricts it:

Article 10

Islam is the religion of unspoiled nature. It is prohibited to exercise any
form of compulsion on man, or to exploit his poverty or ignorance, in order
to convert him to another religion, or to atheism.

The failure to provide for religious freedom has serious practical
implications for Muslims, given the number of Muslim dissenters from
officially imposed constructs of Islam and members of local minority sects
who have been mistreated, charged with apostasy from Islam, or subjected to
pressures or threats, to compel them to abjure non-conformist beliefs. Many
individuals who have been labelled “apostates” have not been converts at all,
but devout Muslims who question conservative interpretations of Islam, and
call for a more modern and tolerant version of their faith.

The apostasy law has been used to target many liberal free-thinking
Muslims. In a case in Egyptin 1995, Nasr Hamid Abu Zayd, a lecturer at the
American University in Cairo, was labelled an apostate for writing an academic
book, which Islamic scholars deemed to be offensive to Islam. Abu Zayd had
used hermeneutics to interpret the Qur'an, and the lawyers argued that his
findings placed him outside the bounds of Islam. The courts ruled that, as an
apostate, he must be divorced from his wife, and upheld the ruling even after
he appealed. No longer able to live together as a couple in Egypt, Abu Zayd
and his wife left for Holland in 1996.9

Article 10 of the Cairo Declaration appears to be based loosely on Article
18(2) of the International Covenant on Civil and Political Rights (ICCPR),
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but involves a serious distortion of the principle set forth in Article 18(2),
which provides: “No one shall be subject to coercion which would impair his
freedom to have, or to adopt, a religion or belief of his choice.” Thus, whereas
the prohibited coercion in Article 18(2) is coercion which interferes with
religious freedom, in Article 10 of the Cairo Declaration, “compulsion”,
along with exploitation, is prohibited only when it is employed to convert a
Muslim to another faith or to atheism, not when it is used to make someone
adopt Islam. In this context, it is worth considering that Article 28E(2) of the
1945 Constitution stipulates that “each person has the freedom to possess
convictions and beliefs, and to express their thoughts and attitudes in
accordance with their conscience”. If Abu Zayd had lived in Indonesia after
the second amendment era, he would have not been charged with apostasy.

The absence of a provision for freedom of religion may also be detrimental
for non-Muslims. Islamic criteria are used in the Iranian Constitution, and at
the same time, Zoroastrian, Jewish and Christian Iranians are the only
recognized religious minorities.®® However, they are barred from election to
representative bodies (though a set number of parliamentary seats are reserved
for them), cannot hold senior government or military positions, and face
restrictions on employment, education, and property ownership.

As a result of the combination of human rights protection and the formal
sharia approach taken by the Constitution, non-Muslims in Iran have to
endure the Islamic restrictions imposed on all Muslim Iranians, including the
Islamic dress code, the separation of the sexes in public, the prohibition on
many books and musical compositions, and the prohibition on alcoholic
beverages and pork in public places. The forced Islamic headcover imposed
on religious minorities faced objections from Christian and Zoroastrian
women. They have to tolerate the indignities of being forced to post signs in
their shop windows, indicating ownership by a non-Muslim, so that the
Muslim customers might avoid coming into contact with the impurity emitting
from the najs (impure) operator.”’

Some 300,000 Baha’is — Iran’s largest non-Muslim minority — enjoy
virtually no rights under the law. They face official discrimination, a complete
denial of property rights, a ban on university admission, employment restrictions,
and prohibitions on practising and teaching their faith. Their marriages are not
recognized by the government, which leaves women open to charges of
prostitution, and their children are regarded as illegitimate, and thus without
inheritance rights. Hundreds of Baha'is have been executed since 1979.%

In the case of Egypt, Scott Kent Brown II argues that Egypt cannot create
a society truly tolerant of religious pluralism, without first eliminating all
forms of religious discrimination from its own Constitution.”” He refers to
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the experience of the Coptic Church in Egypt vis-a-vis freedom of religion.
He notes several problem areas, including the delays over building permits for
new churches and for preventing the deterioration of ancient churches. He
also indicates that Christians are underrepresented in the government, and
that institutional discrimination exists in business, the military and universities.
Although Article 46 of the Egyptian Constitution stipulates that, “the State
shall guarantee the freedom of belief, and the freedom of practice of religious
rites”, Brown argues that Article 46 is limited by Article 2, which states that
“the Principles of the Islamic Sharia are the principle source of legislation”
(author’s italics). According to him, it needs to be clarified that Article 2 will
not be used to deprive any Egyptian citizen of religious human rights.”” The
fear of non-Muslims over their status under the sharia can be understood by
looking at the concept of dhimmi (non-Muslims under Muslim rule). I will

deal with this in Chapter 6.

Freedom of Opinion

This section deals with freedom of opinion. The second amendment to the
Indonesian Constitution firmly guarantees freedom of opinion. There are
two articles dealing with the subject:

Article 28E

1. Each person has the freedom to possess convictions and beliefs, and to
express his/her thoughts and attitudes in accordance with his/her
conscience.

2. Each person has the freedom to associate, gather, and express his/her
opinions.

Article 28F

Each person has the right to communicate and to obtain information in
order to develop him/herself and his/her social environment, and the right
to seek out, obtain, possess, store, process, and transmit information using
any means available.

These provisions are based on the principle that freedom of opinion is
a manifestation of the people’s sovereignty. In other words, freedom of
opinion is guaranteed as a basic right for citizens. One of the consequences
is that the press is free from any form of prevention, prohibition and/or
pressure, so that the public right to information is guaranteed. It goes
further to state that the press is free from censorship and is not subject to
publication and broadcasting bans.
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In exercising its social control function, a government’s policies may be
criticized and people may engage in public debate on political and economic
issues. Based on the provisions above, the press may provide wide access to
the public to obtain information. Moreover, the provisions above have opened
the door for the press to act as the Fourth Estate.

The Fourth Estate view was originally borrowed from the British, to suit
a modern system of government. Whereas the three Estates in England had
been the clergy, nobility, and the House of Commons,”" the three Estates in
American terminology became the executive, legislative, and judicial branches
of government. This Fourth Estate role has not gone uncriticized by legal
scholars and commentators, especially in its pure sense as the “fourth branch
of government”.”?

However, the essence of the Fourth Estate concept is the independence
from governmental influence, interference, and control, in order that unbiased,
provocative commentary might be made. The Fourth Estate seems rooted in
the “checking” value that is free speech. A free press and free assembly can
serve in checking the abuse of power by public officials.”® Because autonomy
is a crucial element of the Fourth Estate, it could be argued that institutional
autonomy is a necessity. This means that once the autonomy of the press is
threatened, or otherwise compromised, its power is considerably reduced.
Thus, the term Fourth Estate is used today to refer to the mass media as a
powerful watchdog over democracy, revealing abuses of state authority and
defending the democratic rights of citizens. This reflects the supposed
significance of press freedom in a democratic society. It is in this context that
the provision of freedom of opinion in the second amendment to the 1945
Constitution was significant. Such provisions are in line with international
human rights instruments.

Whilst the press should perhaps be taken into account as the Fourth
Estate of a system of democracy, the Cairo Declaration does not provide for
freedom of the press, and sharia is used in the Cairo Declaration to restrain
freedom of opinion. Article 22(a) grants the right freely to express opinions,
“in such manner as would not be contrary to the principles of the shari'a”.

Article 22(b) of the Cairo Declaration provides that: “Everyone shall
have the right to advocate what is right, and propagate what is good, and
warn against what is wrong and evil according to the norms of Islamic
sharia.” It seems that Article 22(b) echoes the doctrine of amr ma’ruf nahi
munkar (enjoin the good and forbid the evil). It is derived from the Qur'an
(3:104), “Let there become of you a group of people which shall call for
righteousness, enjoin the good and forbid the wrong. Such men will surely
triumph.” This suggests that Article 22(b) can be interpreted as stating that
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no right would be provided to advocate what is wrong or evil according to
sharia. This may open the way for the limiting of opinion, which is expressed
by utilizing all available channels, such as television, radio, newspapers,
Internet, novels, comics, and books.

The words “contrary to the principles of the sharia” is vague. It depends
on different schools of thought and, more importantly, it is up to the
government to determine or justify sweeping censorship, which could be
based on the government’s political interests, backed up by religious authorities,
fearing that such opinions could convert or corrupt Muslims, or weaken their
faith. The same approach has also been taken by Article 24 of the Iranian
Constitution: “Publications and the press have freedom of expression except
when it is detrimental to the fundamental principles of Islam, or the rights of
the public”. Freedom House reports that the Iranian government directly
controls all television and radio broadcasting, and has recently begun jamming
RFE/RL (Radio Free Europe/Radio Liberty) Persian service broadcasts, and
selectively enforcing a ban on satellite dishes. In addition, since 2000, over
eighty-five publications have been shut down by the judiciary, and dozens of
journalists have been arrested, often held incommunicado for extended periods
of time, and convicted in closed-door trials.”

Religious Values

The human rights provisions in the second amendment were the result of a
long process that started during the MPR Session of 1998. In 2000, members
of Ad Hoc Committee I (PAH I) conducted comparative studies in several
countries, including Iran and Egypt. One of the aims of their visits was to
understand human rights protection in those countries.”” The members also
consulted constitutional law and human rights experts. From the minutes of
meetings during the 2000 MPR Session,’® it is safe to state that all Islamic
parties supported the human rights provisions in the second amendment.

According to Lukman Hakim Saifuddin of the Partai Persatuan
Pembangunan (PPP), there was no hot debate during the 2000 MPR session
on this issue.”” He provides two reasons: firstly, human rights provisions in
the second amendment are based on MPR Decree No. XVII/MPR/1998.
Since the debate had occurred during the 1998 MPR special session, it was
not necessary to repeat the debate in the 2000 MPR session. Secondly, all
Islamic political parties agreed with the provisions, since they satisfied the
“religious values” mentioned in Article 28](2):

In the enjoyment of their rights and freedoms, each person is obliged to
submit to the limits determined by law, with the sole purpose of guaranteeing
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recognition and respect for the rights of others and to fulfil the requirements
of justice, and taking into consideration morality, religious values, security,
and public order, in a democratic community.

Hamdan Zoelva of Partai Bulan Bintang (PBB) specifically interprets this as
“no articles on human rights in the second amendment may contradict
religious values”.”® That is why his party accepts the human rights provisions
in Chapter X of the 1945 Constitution.

It is important to note that Article 36 of the 1998 MPR Decree on
Human Rights does not mention “religious values” as a limitation. The
reason is that, during the 1998 MPR session, based on the 1997 general
election only one Islamic party was involved, whereas in 2000 there were
more than three Islamic parties contributing to the debate. Instead of
suggesting the word shari’a in human rights provisions — as in the case of
Egyptian and Iranian Constitutions, the Saudi Arabian Basic Laws, the
Cairo Declaration and the UIDHR — those Islamic parties proposed only
the words “religious values”.

It is safe to argue that the term “religious values” is closely related to the
substantive sharia approach; not the formal one. No Islamic parties in
Indonesia see the sharia as something which is above the Constitution. The
phrase “religious values” is placed along with justice, morality, security, public
order, and the concept of a democratic country. This shows that the practice
of human rights may well take into account these elements, and the only
limitation is the law itself. As a comparison, the Cairo Declaration, which
takes the formal sharia approach, stipulates that:

Article 24
All the rights and freedoms stipulated in this Declaration are subject to the
Islamic sharia.

Article 25
The Islamic sharia is the only source of reference for the explanation or
clarification of any of the articles of this Declaration.

Such provisions do not exist in the second amendment to the 1945
Constitution, nor were they proposed by any of the Islamic parties. Having
discussed all the issues, this chapter reaches the conclusion that, in the case of
human rights, the second amendment accommodates shariz in a substantive
way, and regards sharia as only a “religious value”. This also indicates a
pluralistic and inclusive approach, since “religious values” can also be interpreted
according to the other religions which exist in Indonesia. By employing this
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approach, no inherent contradiction exists between the substantive sharia
and human rights, as embodied in the existing international standards.

CONCLUSION

This chapter has examined the human rights provision in the second
amendment to the 1945 Constitution from the perspective of sharia. Several
key issues such as equality, women’s rights, freedom of religion, freedom of
opinion, and religious values have been analysed. Whilst the tendency of
other human rights documents in Islam, ranging from the Constitutions of
Iran, Egypt and Basic Laws of Saudi Arabia to UIDHR and the Cairo
Declaration, is to restrict human rights provision under the rules of sharia,
such restriction does not exist in the second amendment to the 1945
Constitution. In other words, I have demonstrated that sharia is neither
above nor outside the human rights provision in the 1945 Constitution. The
principles of sharia inspire human rights protection since they can “walk”
together side by side.

There are at least three possible explanations. Firstly, all Islamic political
parties in Indonesia refer to the situation in the Socharto era, particularly
when many Muslim activists were sent to jail without human rights
protection. I have examined this briefly in Chapter 3. Therefore, it is in the
interests of Islamic political parties to ensure that such abuse would not
occur in the post-Socharto era. This explains why they have given full
support to the inclusion of human rights provisions in the Amendment to
the 1945 Constitution.

Secondly, all Islamic political parties take the position that human rights
are compatible with the substantive sharia approach. To put it differently,
they operate on the premise that Islam is in substance compatible with
Western human rights legal norms if interpreted accordingly. To support this
contention, they refer on the general level to the elasticity of Islam and to its
capability to accommodate various interpretations equally favourable or hostile
to human rights.

The acceptance of human rights provisions without any restriction to the
formal understanding of sharia suggests that the Indonesian Islamic political
parties which were involved in the process of constitutional reform during
1999-2002 differ in their position from other Muslim groups who openly
reject the concept of human rights as based on alien Western notions or as a
conspiracy against Islam and from those who take pains to establish a specifically
Islamic human rights scheme within an ideological framework devoid of a
legal reform in Islam.
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Thirdly, although the second amendment to the 1945 Constitution
accepts human rights in their full substance, this does not mean that religions
do not have a role at all in Indonesia. Religious values along with justice,
morality, security, public order, and democracy, should be taken into account
in implementing human rights provisions of the 1945 Constitution. It is
worth noting that the phrase “religious values” does not refer only to Islam
but to other religions as well. Moreover, the word “values” connotes spiritual
or ethical norms rather than law or regulation. In the context of Islam,
religious values can be interpreted as shari in its original meaning as a “path”
or guide, rather than a detailed legal code.

Mashood A. Baderin shares a similar observation:

The scope of international human rights can be positively enhanced in the
Muslim world through moderate, dynamic, and constructive interpretations
of the Sharia rather than through hardline and static interpretations of it.”

The full acceptance of human rights provisions has shown that Indonesia
has provided a model for other Islamic countries to acknowledge the
compatibility of human rights and Islamic law. This position is closely
related to the role of public religion in Indonesia, which differs from the
position of Iran, Egypt and Saudi Arabia. Such role will be fully explained
in the next two chapters.
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5

RULE OF LAW

The term “rule of law” has no fixed meaning. It originated in normative
writings on law and government, principally by Western authors, and each
tailored the term to fit his or her vision of the “ideal” or “just” state. As a
consequence, one recent survey of how the concept has been used in Germany,
France, the United Kingdom, and the United States concludes that it “belongs
to the category of open-ended concepts which are subject to permanent
debate”.! The term is worth taking seriously because it suggests the possibilities
and limitations of a law-based approach. Whatever may be its ultimate scope,
the rule of law offers itself as a counter-proposition to arbitrary rule, or rule
by caprice. It is a statement of the supremacy of law over personal rule, or
expedient politics. As such, the rule of law acts to restrain the exercise of
power, by imposing the need for accountability on those who employ power
in the name of the public good.

The rule of law provides a foundation for legal respect for human dignity.
It is rightly regarded as the central principle of constitutional governance.?
Critically surveying the work of such theorists as Friedrich von Hayek,’
Ronald Dworkin* and Roberto Unger,’ Judith Shklar takes the view that the
rule of law should be recognized as an essential element of constitutional
government in general, and of representative democracy in particular. Its
boundaries are set by enduring concerns over the fear of violence, the
insecurities of arbitrary government and the discriminations of injustice.®
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Meanwhile, as has been mentioned earlier, the topic of the rule of law
vis-a-vis shari'a is a controversial topic. The image is that Islamic law allows
the ruler (Caliph, King, Prime Minister, or President) to govern without
accountability and transparency. This concurs with other images that sharia
does not provide procedural regulations to control the government; sharia
does not have a clear rule on how to elect the government and how to limit
the powers of the government; and there is no judicial independence in the
countries that enforce sharia.

Historically, it is the ruler’s discretion — not the rule of law — which
plays a greater part in Islamic constitutional law. Islamic jurisprudence came
to accept the idea of siyasa shariyya, which accords the terrestrial ruler a
reservoir of discretionary power of command in the public interest. If deviations
from the strict sharia doctrine were required to protect the maslahah al-
ammah (public interest)’ in implementing the guiding principles behind
sharia, then such deviations were allowed.® This expansive doctrine of
government discretion was justified in terms which reflected the privileged
position of the Caliph as head of state of the Islamic nation. Since caliphs
were presumed to possess keen piety and the ability to engage in 7jzihad
(independent legal reasoning), they were also presumed to be ideally qualified
for their office and were to be allowed the discretion to take such steps as they
in their wisdom saw fit.”

In the context of the rule of law, discretion can be described as the space
between or within rules. In other words, discretion may be described in
terms of situations where there is power to make choices between courses of
action, or where the end is specified but a choice exists as to how it should
be achieved. It is a recognition of the limited capacity of rules to deal with
every conceivable situation and, at the same time, a recognition that purely
rule-based government is an ideal which could never be attained in any
country. In addition, discretion fills the gap left by legislators, as well as
situations where two or more rules challenge each other. It also fills the gap
where rules break down, or work unfavourably as in cases where the
consequences of the application of the rule is incompatible with the stated
purposes of the legislature. Above all, it is impossible for the law-maker to
anticipate and provide for all possible cases which the particular rule may be
required to cover. However, the discretion of law enforcement agencies
should not be unlimited.

As has been outlined in Chapter 2, formal sharia believes that sovereignty
belongs to Allah, and therefore any ruler should be bound by shari'a, while
other governments are based on whimsical despotism. A leader is a shadow of
Allah on earth, meaning that he is Allah’s agent on earth, with Allah as his



Rule of Law 141

source. The presence of a head of state is intended to secure the effectiveness
of all the commands and laws of Allah. The tradition of the Prophet, works
of classical jurists and the practice of Islamic government in medieval times
provide a justification of the system of Islamic government.

By contrast, the substantive sharia group strongly disagrees with the
above views. Since Allah orders Muslims to consult with others before making
decisions in their affairs, an Islamic government cannot be a theocratic one.
If everything was to be decided by the heavens, there would be no need to
consult anyone. What the Prophet left behind was an extremely primitive
state-structure based more on local traditions. Therefore, sharia does not
determine any definite form of government, nor does it lay down details for
it. It lays down only some foundational principles based on the substance of
Islamic values. For this group, the absence of any definite form of government
in Islam is considered as a blessing because it makes it possible for Islam to
march with the progress of time and adjust itself to social change. It is in this
context that this group accepts the idea of the rule of law.

This chapter will discuss the rule of law according to the amendment to
the 1945 Constitution vis-a-vis sharia. Which approach (formal or substantive)
has influenced the discussion and the result of the new structure of Indonesian
government will be the main point of discussion. I will consider Muslim
jurists’ works (classic and modern), the Constitutions of Iran and Egypt, and
the Basic Laws of Saudi Arabia in my approach to the topic. Meanwhile, the
MPR’s minutes of meeting and interviews with members of the MPR will
also be examined. Prior to analysing the rule of law under constitutional
reform (1999-2002), I will evaluate the structure of the Indonesian state
according to the original form of the 1945 Constitution in order to show the
demands and the expectations of such reform. Having examined all the
issues, I would argue in this chapter that a new structure of the Indonesian
state could be seen as the product of political 7jzihad by Muslims in Indonesia.
It is safe to argue that such 7jtihad is performed by considering the substantive
shari‘a approach; not the formal one.

THE RULE OF LAW BEFORE THE AMENDMENTS

At the heart of Indonesia’s problems lies at least a thirty-two-year absence of
the rule of law. The term Negara Hukum or rechtsstaat is used in Indonesia as
an equivalent of the Western notion of the rule of law. According to Lindsey,
the rule of law “is a highly charged notion that has played a central role in
Indonesian political and legal thinking”.'” However, as Lindsey has correctly
pointed out, “the use of common law traditions of ‘rule of law’ to understand
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Negara Hukum is problematic” since no consensus has been reached on the
exact meaning of Negara Hukum (Law State)."

It is also worth considering that the concept of rechsstaat, which had
been introduced into the German constitutional and political debate in the
early nineteenth century, has also been interpreted in various ways. It has
evolved over time in Europe to incorporate democracy and fundamental
rights.'? Some have tried to distinguish the rule of law from the rechzsstaar, by
stressing that the former is a theoretical ideal while the latter is concerned
with actual obedience to the law."

The Civil Law Rechtsstaat is described, by Peerenboom'* as a “thin”
version of rule of law. A more apt label for this version might be “rule &y law”,
for it entails no connotation of legal limitations. The idea of rule &y law is that
law is a means by which the state operates in the conduct of its affairs; “that
whatever a government does, it should do through laws.”” Tim Lindsey also
states that rule by law or the thin version of the rule of law is “often linked to
the ‘Civil Law’ Rechtsstaat idea”.'

The literal meaning of rechtsstaat was stipulated in the elucidation of the
1945 Constitution.'” However the elucidation did not explain the notion of
rechtsstaat. It only stated: “Indonesia is a state based on law (rechisstaat), not
merely based on power (machtsstaat).” In other words, the spirit of the 1945
Constitution is that Indonesia is based on right rather than might. Lack of a
clear definition of rechtsstaat invites the criticism that its meaning is subject
to interpretation “which is frequently done subjectively by the government”.'®

Lubis explains this problem further:

The Old Order government, for example, subscribed to a rechtsstaar cast in
terms of the romantic vision of Soekarno’s notion of unfinished revolution,
enabling him to interfere in the judiciary. The New Order government, by
contrast, interpret[ed] the rechrsstaat in a sense that support[ed] the goals of
economic development, stability, security and order. Implicitly, the rechtsstaar
[was] subordinated to those goals.”

Lubis’s explanation provides evidence that both the Soekarno (1945-66)
and the Socharto (1966-98) governments used the notion of Negara Hukum
as their rhetoric. Neither government created institutions and frameworks,
nor did they establish basic infrastructure. Legal frameworks are necessary for
creating a predictable and secure living and working environment for ordinary
citizens, and for entrepreneurs and investors. A fair and effective legal
framework requires that a set of rules be known in advance, that the rules be
enforced, that the means to ensure the application of the rules exist, that any
conflicts be resolved by binding decisions made by an independent and
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credible judiciary, and that procedures be available for changing the rules
when they cease to serve the purpose for which they were intended. Those
legal frameworks have long been absent in Indonesia.

There is a school of thought that believes that constitutional reform will
convert Indonesia into a Negara Hukum (literally, a nation of law) which is
based on the rule of law; not the law of the ruler.® All Indonesian jurists agree
that Indonesia needs law reform as a basis for becoming a Negara Hukum,
although they have different interpretations of law reform. David K. Linnan
outlines these different approaches:

(a) a sociological gua political science approach, asserting that “elite”
preferences have trumped formal governance structures including law;

(b) a psychological or cultural approach asserting that traditional Indonesian
(or more properly Javanese) “feudalistic” attitudes must be changed
before the rule of law can take hold; and

(c) an approach stressing basic problems of government organisation under
Indonesia’s 1945 Constitution (or UUD 1945) linked with bureaucratic
competition in a public choice sense immobilising reform within
government.?!

Although the concepts of the rule of law, rechisstaat, and Negara Hukum
have different meanings,” this chapter takes the position that they share the
common view that the government and the state apparatus should be subject
to the law, that areas of discretionary power should be defined and limited,
and that citizens should be able to turn to the courts to defend themselves
against the state and its officials.” The rule of law entails equal protection of
human rights of individuals and groups, as well as equal punishment under
the law. It protects citizens against arbitrary state action. It ensures that all
citizens are treated equally and are subject to the law rather than to the whims
of the powerful. The law should also afford vulnerable groups protection
against exploitation and abuse.

The notion of human rights (including equality before the law) has been
discussed in the previous chapter. In this chapter, the discussion will be
limited to the structure of the Indonesian state in the 1945 Constitution. It
is essential that the rule of law must determine the offices to be filled by
election, the procedures to elect those office-holders, and the definition of,
and limits to, their powers, in order for the people to be willing to participate
in, and to accept, the outcomes of the democratic regime. The rule of law in
this context is also understood to include the rules of “separation of powers”,
in which mechanisms for checks and balances are guaranteed and the
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independence of the judiciary is secured. How did the 1945 Constitution
respond to these issues?

The Structure of the State

In Article 1 of the 1945 Constitution, the form of government was determined
to be a republic, rather than a monarchy. The president, as the head of state,
held the executive power and organized the government (Article 4). This
means that a kind of presidential system was employed, rather than a
parliamentary system. However, the presidential system in Indonesia was not
a simple presidential system, based on an assumption that the post of the
president shall be guaranteed during his term of office and he shall not be
forced to resign by the parliament.* In Indonesia, the president is not
responsible for the legislative body, the House of Representatives (Dewan
Perwakilan Rakyat, or DPR), and, accordingly, has no right to dissolve it.

The president, however, was elected by the “legislative” body, named
the People’s Consultative Assembly or MPR (Majelis Permusyawaratan
Rakyat), which consisted of the DPR and other appointed members. On
7 June 1999, more than 125 million Indonesians went to the polls to elect
462 of the 500 members of a new national parliament, or People’s
Representative Council (DPR). The remaining 38 seats were appointed
from the Indonesian Armed Forces (Angkatan Bersenjata Republik Indonesia,
or ABRI). Elections were held simultaneously for the provincial assemblies
(Dewan Perwakilan Rakyat Daerah I, or DPRD I) and the district assemblies
(Dewan Perwakilan Rakyat Daerah II, or DPRD II). The 500 members of
parliament joined with the 135 representatives chosen by the provincial
assemblies (five from each of the country’s 27 provinces) and 65
representatives of functional groups® to form the 700-member MPR. Thus,
the president was responsible to the MPR (Article 6). In addition, the
president did not have the right to dissolve the MPR. This means that the
post of president was not guaranteed during his/her term of office, but, as
the perceived need arose, he/she could be forced to resign.

The DPR is the principal legislative body of Indonesia. Members of the
DPR are automatically members of the MPR. While the latter cannot, in
their capacity as members of the DPR, vote the president out of office, their
votes, in their capacity as members of the MPR, would be decisive if an
attempt were made to impeach him. Although Indonesians often use the
term “impeachment”, the process did not involve a trial but an evaluation by
the MPR that the President had violated the constitution or the “National
Will” (Haluan Negara) embodied in MPR decrees and should, therefore, be
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dismissed. The impeachment process began with the adoption by the DPR of
a memorandum warning the president of the alleged violations. If, after three
months, the president did not respond satisfactorily to the memorandum, a
second memorandum could be sent. If after a further month there were still
no satisfactory response, the DPR then could request the MPR to hold a
special session to request the president to explain the issues raised in the
memorandum. If the MPR were satisfied that the president “truly violated
the National Will”, he/she then could be dismissed by the MPR.

The procedures described above were outlined in MPR Decree 111/1978,
Article 7; not in the 1945 Constitution.?® This has made the Indonesian
constitution presidential in character while still retaining a strong parliamentary
element. The mix of presidential and parliamentary features established by
the 1945 Constitution created an imbalance in executive-legislative relations.
The DPR could ask the MPR to remove the president during mid-term for
political reasons, yet the president could not dissolve the DPR and called for
early elections.

For instance, opposition politicians in the DPR and MPR took advantage
of these rules to attack President Abdurrahman Wahid during 2000 on
“Bulog-Gate” and “Brunei Gate”.” Since the majority of the members of the
MPR were also members of the DPR, President Wahid alleged that in reality
the DPR, not the MPR, deposed him, and that this was against the
Constitution. Wahid then issued his Presidential Decree to dismiss the MPR
and call new legislative elections. Although consistent with the parliamentary
logic under which he was being removed, under the existing rules of political
game in Indonesia these actions were illegal. Unlike Soekarno’s Presidential
Decree in 1959, Wahid’s Decree was not supported by the military, thus
leading to his removal from office.”® An unclear relationship between the
president, MPR and DPR, and the unclear mixed system with both presidential
and parliamentary features contributed to this case.

Therefore, the MPR, as the highest organ of the state, was not the same
type of institution as a parliament.” As stated in Article 1, Clause 2, of the
1945 Constitution, the MPR is the manifestation of all the people of Indonesia,
fully exercising sovereignty in the name of the Indonesian people. The MPR
as a political institution was literally the highest state organ, positioned
above all other state organs, such as the president, the DPR, and the
Supreme Court. The MPR was to hold a General Assembly at least once every
five years (Article 2(2)) for the amendment of the constitution, decision-
making on the National Will, or the Broad Outline of State Policy (Garis
Besar Haluan Negara, or GBHN)® laid down for guidance of his policies
during the president’s term in office, and for the election of the President/
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Vice-President (Articles 3, 6(2), and 37). Then, according to the GBHN
decided by the MPR, five high state organs below the MPR — the president,
the DPR, the Supreme Court, the Supreme Advisory Council (Dewan
Pertimbangan Agung, or DPA), and the Financial Audit Board (Badan
Pemeriksa Keuangan, or BPK) — exercised their respective functions.
The MPR was thus the “embodiment” (penjelmaan) of the entire
Indonesian nation.

As has been discussed in Chapter 3, political institutions in Indonesia
did not assume a separation of the three state powers and checks-and-
balances between the legislative, the executive, and the judiciary, in order to
prevent misuse of state power. Professor Soepomo, a leading figure in the
drafting process of the 1945 Constitution, as a chairperson of the Small
Committee of Drafting the Constitution (Panitia Kecil Perancang Undang-
Undang Dasar) under the Investigating Committee for the Preparation of
Independence, explained that the reason why Indonesia should not adopt
the separation of the three powers was “because in practice a law-making
institution was handed over to governmental works, a court was handed
over to governmental works, and the government was given authority
making laws. Because of it, the separation of three powers (77ias Politica) in
theory did not fit with reality.”®!

After rejecting individualism and liberal democracy as being the bases of
the new democratic regime, the founding fathers adopted the “Big Family
principle” (kekeluargaan) as a philosophical base for constructing original
political institutions in Indonesia. The Constitution was expected to establish
political institutions in which power was concentrated in the president, as the
head of the big family, standing above all the people.” The clearest
manifestation of this philosophical heritage was the status, composition and
purpose of the People’s Consultative Assembly, as described above, and the
position, power and status of the president, as examined below.

Prior to the reform era, the 1945 Constitution was described as “executive-
heavy”, since the superiority of the executive over the legislative was written
clearly into the Constitution. Regulations pertaining to the president in the
Constitution amounted to nineteen points, thirteen articles. Chapter III,
Articles 4-15 on “The State Administration Power”; Chapter V, Article 17 on
“The Cabinet”; and Chapter VII, Article 22(1) on “the DPR” covered the
various powers that were given to the president. For example, the president
held the supreme right to command the army, the navy, and the air force
(Article 10). The president could declare war (with the ratification of the
DPR), conclude peace and sign treaties (Article 11) and declare a state of
emergency (Article 12). The president held authority to appoint and accept
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diplomatic envoys (Article 13), and to grant amnesty (Article 14). The
president, as the head of the Cabinet, also appointed state ministers (Article
17) and participated in daily administration.

The most important among the President’s authorities, in terms of the
concentration of power in his hands, was the right to legislate. Article 5(1)
says that “the President holds the right to determine a law with the agreement
of the DPR”. This shows a formulation that the president and the DPR co-
hold the right to legislate, which is different from a system in which the right
to legislate belongs to the parliament only, one typically seen in modern
constitutionalism. Thus, it does not reflect the idea of power control — that
the executive is to be restricted by legislation and its activity are to be
controlled by the legislature. Rather, the president and the DPR should
cooperate and coordinate in proposing legislation. The president, as the head
of the administration (Article 4(1)), might also “determine an ordinance to
implement a law” (Article 5(2)) and “determine an ordinance in the place of
alaw in the time of emergency” (Article 22(1)). Thus, the president was given
the right to legislate such matters as laws and ordinances.

On the other hand, the regulations about the DPR consisted of only
nine points in five Articles. Furthermore, regulations about the courts
consisted of only three points — Articles 24 and 25 in Chapter IX on “The
Justice System”. As Article 20(1) stipulated that “all laws have to get
approval from the DPR”, the right to legislate is defined in the Constitution.
However, since the president was given the right of veto over a law passed
by the DPR (Article 21(2)), the superiority of the DPR’s legislative rights
over the president was rather low. In contrast to the president’s right to veto
DPR-initiated laws, the DPR was not given any method by which to
restrain the president’s right of appointing personnel, treaty conclusion,
and legislation. Thus, it was difficult for the legislature to control the
executive in terms of law. The only regulation to establish the superiority of
the legislature over the executive was the right to vote for the Budget
(Article 23(1)) and the right to tax (Article 23(2)).

The chapter on the judiciary was one of the most inadequate parts of the
1945 Constitution. Article 24(1) determined only that “the right of Justice is
exercised by the Supreme Court and ... other organisations of justice” and
that the organization, authorities, and methods of appointment of judges
would be regulated by relevant laws. The elucidation of the 1945 Constitution
said that “Indonesia is a state of law” (negara yang berdasar atas hukum
[rechtsstaar]) and the judiciary is a power independent of the executive, while
the details are not defined in the Constitution. As the provisions regarding
state institutions are also to be enacted in laws and the president holds
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legislative authority, it is not difficult to predict the result: whoever holds
power will wield absolute power, under the 1945 Constitution.

In particular, the Supreme Court lacked the power of constitutional
interpretation and judicial review. Because the 1945 Constitution did not
regulate judicial review, there was no method for the judiciary to check the
executive and the legislative. In fact, MPR Decree 111/1978, Article 11(4)
limited the Supreme Court to reviewing only legal products below the level
of laws in the hierarchy, leaving unresolved the issue of which body had the
power of judicial review over laws.

So far I have examined the position, power and status of the president,
the DPR, the MPR, and Supreme Court under the original form of the 1945
Constitution. The governing political institutions have drastically changed,
through the amendments to the 1945 Constitution that were enacted during
the period 1999-2002. It is time to move to the main discussion.

ANALYSIS OF THE NEW STRUCTURE OF THE
INDONESIAN STATE

In this section, I will focus on the form of the Indonesian state, sovereignty
and the powers, method of election, requirements, accountability, and
relationship between the executive, the parliament and the judiciary. I will
analyse these issues by examining the opinions of Muslim scholars, the
Egyptian and Iranian Constitutions, and the Basic Laws of Saudi Arabia.

Form of Government

The question of whether shariia has established a certain form of government
remains controversial. Tagiyuddin al-Nabhani opines that the khilafa is the
valid form of Islamic government.* His views are supported by classic Muslim
thinkers such as al-Mawardi (974-1058) who took the view that the
establishment of a/-Imama (or khilafa)** is obligatory, since it is intended as
the vicarate of the prophecy, in upholding the faith and managing the affairs
of the world (al-imama mawdwah li khilafa al-nubuwwa fi hirasat al-din wa
siyasa al-dunya).®® This structure was in existence, and Muslims had never
been without a Caliph, until Mustapha Kemal abolished the £bilafa system in
1924.% Since then, the idea of a non-caliphate structure of government has
been introduced by Western colonialism. This fact alone is sufficient as
evidence that any other types or forms of government are concepts alien to
Muslim tradition. For instance, Ahmad Husayn Ya'qub clearly states that a/-
nizam al-siyasi al-Islami laysa nizaman dimuqratiyyan (the system of political
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Islam is not a system of democracy).” Since the Islamic state is the bilafa, it
means that when a Caliph is present the Islamic state exists. Therefore, there
is no genuine Islamic state today. Many Islamic movements such as Hizgbur
Iabrir attempt to re-establish the caliphate and, consequently, they refuse to
“imitate” the Western concept of government.

The fall of the Ottoman Caliphate in 1924 led to the notion of nation-
states in Muslim communities. There is no single world-government for all
Muslim societies. Since then, the concept of nationalism, along with democracy,
republics, and the rule of law have become political and legal discourses
among several Muslim scholars. They began to ask: Is the Caliphate the only
form of Islamic government? Did the practices of the Caliphate from Abu
Bakar (the first Caliph) until those of the Ottomans have the same form?
They went further, by returning to the primary sources of Islam (the Quran
and the Sunna) in order to find out the structure of Islamic government.

Those scholars such as Muhammad Abduh,”® Ali Abdur Raziq,*
M. Husayn Haykal,* who took the substantive approach to sharia, came to
the conclusion that the universality of Islam lies not in its political structure,
but in its faith and religious guidance. Both the Quran and the Sunna
literature do not prefer a definite political system; both primary sources have
laid down a set of principles, or ethical values and political morals, to be
followed by Muslims in developing life within a state. Therefore, the claim
that the khilafa is the only valid type of Islamic government is questionable.

The administration of khilafa from the first Caliph until the last one
varied in practice. There were several caliphates or dynasties (Buyids, Saljuks,
and Fatimid) at the same time in different locations; thus, the claim of there
being a single Caliph for all Muslims is not entirely true. In fact, since the
Umayyad era (661), the institution of the caliphate turned into a monarchy.*!
As has been discussed previously, Islamic legal tradition justifies the elements
or the principles of constitutionalism, and consequently, the idea of upholding
the rule of law is not an alien concept for Muslims.*?

Abd al-Wahhab Khallaf goes even further by stating that the Islamic
government is a constitutional, as opposed to a tyrannical, government (a/-
hukuma al-islamiya dusturiya).® In other words, based on his understanding
of shari'a, government in Islam is not based on the charisma of the person. He
also asserts that Islam guarantees individual rights (huquq al-afrad) and
separates power into al-sulta al-tashri‘iya, al-sulta al-qadaiya, al-sulta al-
tanfidhiya — which could easily be classified as the legislative, judiciary, and
executive powers, respectively.* Khallaf’s views can be justified on the grounds
that the Qur’an provided the basic principles for a constitutional democracy
without providing the details of a specific system. Muslims were to interpret
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these basic principles in the light of their customs and the demands of their
historical consciousness.

It is in this context that all Islamic political parties in Indonesia discuss
the amendments to the 1945 Constitution. Not a single Islamic political
party proposed the idea of the khilafa as the form of Indonesian government.
They did not even propose that Indonesia became an Islamic state. According
to the amendments, Indonesia remains a republic with a presidential system
and three branches of government. Article 1(1) of the 1945 Constitution
stipulates that “the State of Indonesia is a Unitary State which has the form
of a Republic”.®> This suggests that Indonesian people accepts the idea of
the nation state, which is structurally and fundamentally different from the
caliphate system.

Sovereignty

The concept of sovereignty in Western political thinking was gradually
developed. Sovereignty was initially attributed to the monarch, then to the
state, and then to the people. The concept was formulated in Europe at the
end of the sixteenth century. In the initial stages, sovereign power attached to
individual people (the ruler). Hobbes in the mid-seventeenth century developed
the notion of sovereignty by insisting that it should lie with the state. John
Locke then proposed the idea that sovereignty should remain with the people.
In the mid-eighteenth century, Rousseau took the view that sovereignty
should be vested in the people. It should be unlimited and no law or
constitution can bind it. Sovereignty has varied connotations, but it usually
signifies the highest governmental authority and the ultimate communal
source of absolute political or legal power.” In the context of sharia, the
question is: Does sovereignty belong to Allah or the people? This is another
controversial topic.

According to the formal sharia approach, sovereignty is vested in Allah,
as expressed through sharia. Allah is the source of all power and law (3:154;
12:40; 25:2; 67:1). It is Allah who knows what is good and what is bad for
His servants. His say is final. Man is the vice-regent, the agent or the
representative of Allah on earth (2:30; 6:165). Allah is the sovereign and man
is His representative. Man should do as Allah commands him to do. The
Islamic political system makes the ruler and the government responsible
firstly to Allah.

This explains why, during the Caliphate era, there was no political nor
legal mechanism for the accountability of caliphs. In theological terms, the

Caliph would report his works to Allah and be questioned by Allah in the
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hereafter. Another consequence is that Allah is the legislator (shari’) and no
one can change, replace or modify any law which Allah has laid down, even
if the desire for such legislation, or for a change in it, is unanimous.?” The
caliphs were acting merely as instruments of the will of God. Moreover,
Sayyid Quthb strongly objected to the notion of popular sovereignty. In his
view the sovereignty of the people is an usurpation of God’s sovereignty, or
aggression against God’s governance on earth, and a form of tyranny, for it
subordinates the individual to the will of other individuals.”® Quthb’s view is
supported by Muhammad Asad.”’

In contrast, many modern Muslim thinkers, such as Namik Kemal,*
Abdullahi Ahmed An-Na'im,”* Muhammad B. al-Muti’i,’> and Abd al-Qadir
Audah,” propose the idea that the wmmah (the totality of the Muslim
population of the state) becomes the collective agent of the divine sovereign,
rather than an individual person (caliph). It is the ummah which appoints its
representatives to interpret God’s law, and to discharge the duties of
government, and holds them accountable to itself. The basis or justification
for this views is the saying of the Prophet, “all Muslims will not agree on an
error”,’ meaning that the consensus of the ummah is legitimate. This reminds
us of vox populi, vox Dei. Louay M. Safi also notes that the “legitimacy of the
state ... depends upon the extent to which state organization and power
reflect the will of the wmmah [the Muslim community], for as classical jurists
have insisted, the legitimacy of state institutions is not derived from textual
sources but is based primarily on the principle of 7jma’”.>> According to this
understanding, an Islamic constitution is a human product of legislation,
based on the practices of consultation and consensus, and thus, virtually, no
longer the result of a divine act. It is set and approved by the people.

Who then has sovereignty in Indonesia? Article 1(2) of the amended
Constitution clearly now states that “sovereignty is in the hands of the people
and is exercised in accordance with the Constitution”. A different approach is
taken by the Iranian government and the Kingdom of Saudi Arabia. “The
Kingdom of Saudi Arabia is a sovereign Arab Islamic state with...God’s Book
and the Sunna of His Prophet (God’s prayers and peace be upon him), are its
constitution ...”(Article 1); and “Government in Saudi Arabia derives power
from the Holy Koran and the Prophet’s tradition” (Article 7). Under the

terms of the Islamic revolution, the Iranian Constitution states that:

Article 1

The form of government of Iran is that of an Islamic Republic, endorsed by
the people of Iran on the basis of their long-standing belief in the sovereignty
of truth and Qur’anic justice...
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Article 2

The Islamic Republic is a system based on belief in:

1. the One God (as stated in the phrase “There is no god except Allah”), His
exclusive sovereignty and the right to legislate, and the necessity of submission
to His commands....

Can we reconcile these two kinds of sovereignty? Ahmad Hasan has
found another way to explain away the contradiction between the supremacy
of God and popular sovereignty. He distinguishes two kinds of sovereignty:
ultimate and immediate. The first refers to God, in a sense that no law
enacted by the people shall contradict the obvious teachings of the Qur'an
and the Sunna. The latter refers to the people (popular vice-regency) in a
sense that it is the people who make the law. The immediate sovereign is,
therefore, the community at large.*

Hamdan Zoelva of the PBB (Partai Bulan Bintang, or Crescent Star
Party) provided similar arguments when answering my question on why his
party accepts popular sovereignty. Although God is the supreme power, He
needs people to implement and exercise His laws. Although sovereignty
belongs to Allah, authority belongs to the people. The two should not be in
mutual contradiction. The people have the authority to abrogate, amend,
interpret or suspend sharia depending on the circumstances, without neglecting
its fundamental basis. Therefore, he does not see any contradiction of views
between his party’s vision on shariz and popular sovereignty. He is not afraid
that popular sovereignty will ruin God’s law, since the majority of Indonesian
people are Muslims and, therefore, it would be impossible to enact any law
which is against the obvious teachings of Islam.””

It is sufficient to argue that, as a consequence of rejecting the caliphate
form, the Indonesian people (including all Islamic political parties) therefore
adopt popular sovereignty. It is worth considering that the issue of sovereignty
never came up during constitutional debate at the MPR Session (1999—
2002). Indonesian Muslims have departed from classical debate of sharia
vis-a-vis sovereignty.

Executive

In this section, I will focus on the pre-conditions to becoming the president,
the method of election, accountability and impeachment and, lastly, the
powers of the president. These issues will be discussed by comparison with
those in sharia. I would argue that Indonesia takes a substantive approach to
sharia on these issues.
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Eligibiliry

According to Article 6(1) of the amendments to the 1945 Constitution, there
are four pre-conditions to becoming the president. Firstly, candidates must
have been Indonesian citizens since birth. Secondly, they also must never have
taken, of their own accord, another citizenship. These two related conditions
replace the original form: “The President shall be a native Indonesian citizen”.
The word “native’ is vague and could be interpreted on racial grounds.
Therefore, the amendments make it clearer that the word “native” means to
be born in Indonesia.

Thirdly, candidates must never have committed treason. The last condition
is that candidates must be spiritually and physically able to carry out the
duties and obligations of the president and vice-president. In 2004, the last
condition proved to be controversial. Having read the minutes of meetings of
the MPR during the constitutional debate, one can sense that the background
to this condition is the disabilities of President Wahid.”® Two strokes at the
beginning of 1998 had left him blind, physically frail and somewhat
emotionally unstable, and several members of the MPR felt that Wahid could
not serve the country well because of his disabilities. The controversy arose
when in 2004 Wahid wanted to run in the presidential election. Wahid asked
for a judicial review, on the grounds that he was suffering discrimination. Let
the people choose who would become the president, he said, not the law.
Both the Supreme Constitutional Court (Mahkamah Konstitusi) and the
Supreme Court rejected his application for judicial review.”

The pre-conditions to becoming a leader have been discussed widely by
Muslim political thinkers. Al-Mawardi, for instance, argued that there are
seven conditions for eligibility for supreme leadership. He stressed that,
among other things, a caliph should be of Arab nationality, of the notable
Qurayshite descent. He also mentioned the need for sound hearing, vision
and speech, physical fitness and freedom from handicaps to movement or
agility of action.®® Al-Ghazali went further by outlining ten conditions that
have to be met: A candidate must be an adult, of healthy mind, free and not
a slave, a male, of Quraysh descent, healthy of hearing and vision, have real
power, possess guidance, possess knowledge and be observant of religious
obligations.!

From these conditions, it is interesting to note that only two are
mentioned in the Sunna: Quraysh descent and a male. Literally speaking,
the other conditions are not found in the Qur'an and the Sunna. They are
based on al-Ghazali’s (or al-Mawardi’s) own judgement. I will examine the
two conditions briefly.
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As has been noted in Chapter 4, there was a saying of the Prophet,
“Those who entrust their affairs to a woman will never know prosperity.”
Based on this Hadith, al-Ghazali and Rasyid Rida (1865-1935) would not
permit a woman to become the supreme leader.”” However, as mentioned
earlier, the substantive Muslim scholars take the view that the Prophet uttered
this Hadith when he learned that the Persians had named a woman to rule
them. Therefore, this Hadith was related to the context of the selection of a
Persian leader; not to Muslim matters. They also believed that it should be
understood that women were thought to have lacked the knowledge to be
leaders at that time. Accordingly, it is quite irrelevant to bring the situation
and arguments of the seventh century to any current political situation.

Remarkably, this is the only Hadith which says women should not be
rulers. Fatima Mernissi, a contemporary Moroccan feminist writer, then goes
further. She argues that the Hadith above was never uttered by the Prophet,
and probably made up, for personal reasons, by Abu Bakrah (not to be
confused with Abu Bakr, the first Caliph), who claimed to have heard the
Hadith spoken by the Prophet. First, she determines from her research that
Bakrah must have had an excellent memory because he recalled the Hadith
about twenty-five years after the Prophet supposedly uttered it. At the same
time the Fourth Caliph, Ali b. Abi Thalib retook Basrah after having defeated
Aisyah, the Prophet’s widow, at the Battle of the Camel. This leads Mernissi
to wonder if Abu Bakrah made up the Hadith to give reason for not supporting
Alisyah in the battle. Mernissi also attacks the morals of Abu Bakrah and finds
out that he had been found to have given false testimony in a case to the
Caliph Umar. So with the improbability of extraordinary memory and
convictions for lying in other areas of his life, Mernissi gives reason to reject
Abu Bakrah as a reliable source of “the Hadith” above.®

In her Forgotten Queens of Islam, Mernissi investigates Islamic women
who have risen to power, how they accomplished the feat, and under what
social constructs and limitations they operated. Many women who came to
power, or had great influence over men in power, are discussed, along with
their ascent and descent. Mernissi covers accounts of women from pre-
Islamic times such as, Balgis, Queen of Sheba, to A’isyah and Benazir Bhutto.
She argues that throughout the history of Islam, a small number of women
have seized power in both political and military spheres, where their Western
sisters were unable to do so. However, since the very thought of a woman
ruler is so outrageous to Islamic historians, many of these women are simply
ignored in historical accounts.**

In Indonesia, the debate over the eligibility of women to become president
came about when Megawati Soekarnoputri ran in the 1999 presidential
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election. Based on its Islamic point of view, the PPP (Partai Persatuan
Pembangunan) stated that it was forbidden for a woman to become the
president.”® Obviously, it referred to Megawati. However, when she replaced
President Wahid in 2001, Hamzah Haz, Chairman of PPP, became the Vice-
President. This explains why, during the constitutional debate on the third
amendment, the PPP did not propose that a woman was ineligible for the
post, although their fatwa not permitting a woman to be appointed as the
president still exists.

Regarding the condition concerning Quraysh descent mentioned above,
Ibn Khaldun (1332-14006) attempts to reinterpret the saying of the Prophet,
“the leader comes from the tribe of the Quraysh”. According to Khaldun, the
word “Quraysh” does not mean Quraysh itself, but it should be read as the
characteristic of the Quraysh such as strong, smart and capable. Ibn Khaldun
had to make a re-interpretation, because at his time Islam was widespread;
not only in the Middle East region. He opposed the jurists who continued to
maintain that the Qurayshite descent still formed a condition of the Caliphate,
even if the candidate was incapable of meeting the obligations towards the
Muslim community.*

There are approximately 200,000 Indonesians of Arabic descent, and
many of them even claim descent from the Prophet. Indonesians of Arabic
descent include Ali Alatas and Alwi Shihab who are both former Ministers
for Foreign Affairs. Both Alatas and Shihab reached their position because
of their capabilities; not because they are of Quraysh descent.®” Therefore,
it is worth noting that, although many Quraysh descendants also live in
Indonesia, Islamic political parties did not feel that it was necessary to
propose special rights for them or to acknowledge their existence in the
Constitution. They are treated as ordinary citizens. Once again, it could
safely be stated that Indonesian Muslims are in favour of providing
substantive understanding of the two sayings of the prophet discussed
above. In other words, the majority of Indonesian Muslims do not read the
two Hadith in a literal or formal way.

The last important point is that, in Indonesia non-Muslims have the
right to become the president and vice-president. This view is in opposition
to Maududi’s writing, which, for instance in his First Principles of the Islamic
State, clearly states that the ruler should be a Muslim.® Abu Faris also shares
similar views (a7 yakuna ra’is al-dawla al-Islamiya musliman wa la yajuzu li al-
kafir).®” Such an opinion is opposed by Ibn Taimiyah (1263-1329) who
proposes the idea that a just head of state, even an unbeliever (kafir) is better
than an unjust head of state, even if he is a Muslim. Consequently, according
to him, Allah will support a just state although it is an infidel state, and that
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Allah does not support an unjust state, though it be Islamic.” The spirit of
Islamic government should be justice.

It seems that this view is supported by all Islamic political parties in
Indonesia.”! Given the fact that the majority of Indonesians are Muslims
(more than 80 per cent), it is worth noting that not a single word in the
amendments provides special rights for Muslims to becomes the president
and vice-president. Therefore, constitutionally speaking, it is possible for a
non-Muslim to be elected to the top position in Indonesia. Politically speaking,
according to Abdurrahman Wahid, it is very natural for Muslims to choose a
Muslim candidate as the president, but the most important thing is that every
citizen (including non-Muslim citizens) has the right to be appointed. The
situation in the United States is illustrative: according to the Constitution,
there can be presidential candidates who are of colour, although the situation
would be far from political reality.”?

Presidential Tenure

The 1945 Constitution provides citizens with the right to change their
government peacefully, and citizens exercise this right in practice through
periodic, free and fair elections, held on the basis of universal suffrage. Prior
to the amendments, the President of Indonesia served a five-year term and
could be re-elected without limitation. Thus, Indonesia had Soekarno, who
governed from 1945 to 1966, and Socharto, who led the country for thirty-
two years (1966-98). This was not a healthy democracy, and in fact both
leaders were considered to be dictators. Therefore, the first constitutional
target in enacting the first amendment was to limit the term of office to two
five-year terms for both the president and the vice-president.

This limitation is clearly at variance with the formal shari'a. There is no
limitation on the caliph’s period in office. So, as long as he abides by the
sharia, implements its rules and is able to manage the state’s affairs, he
continues as a caliph until he passes away.”> Actually, there is no single
statement in the Qur’an and the Hadith on this issue. The supporters of the
formal sharia refer to Islamic history, particularly the era of the first four
“rightly-guided Caliphs” (khulafa al-rasyidin), when such limitations did
not exist. Abu Bakr governed for two years (632-34), Umar ran the country
for ten years (634—44), Usman held power from 644 to 656, and Ali served
the Muslim community from 656 to 661. Their power ended when they
passed away. Based on this history, it is understood that the office of the
caliphate was for life.
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However, since the purported regulation is based on history (not on the
obvious teachings of the Quran and the Hadith), the issue is debatable.
Ijtihad (independent legal reasoning) can play a role here. As in the case of
women’s eligibility to become president, one may ask, “is it relevant to
continue to employ the historical account of the seventh century to cope with
new challenges and developments in the twenty-first century?” The Indonesian
political parties seem to give a negative answer.”* Their reasons are that if the
leader stays in power for life or for too long, power corrupts him, which could
lead to the collapse of the government, as in the case of Soekarno and
Soeharto, and people become jealous of the leader, because they want to share
the power. In this regard, one may see that all Islamic political parties did not
refer to Islamic history, but instead referred directly to Indonesian own
history, particularly in the Soeharto’s period.

All four khulafa al-rasyidin stayed in power until death (Abu Bakr) or
assassination (Umar, Usman, and Ali). Islamic history also tells us of the
third caliph, Usman, who stayed too long in office and grew very old. There
was a move to force him to resign, but the caliph refused to do so. In the
end, he was killed, and Muslims entered a period of civil war. History
continues with other caliphs ending their terms in one of the following
ways: poisoned, forced to resign by military actions, or died peacefully in
their old age.

In the United States, presidential tenure is limited two terms. This
regulation is based on the twenty-second amendment passed in 1933. It is
important to note that the Ottoman Caliphate was dissolved in 1924.
Therefore, it is well understood that Muslim political thinkers did not
propose the idea of a limit to the caliph’s tenure when the caliphate existed.
It is an idea which came up after the disappearance of the caliphate. However,
it is not easy to understand why, even today, some Muslim countries and
some Muslim thinkers still believe in unlimited terms for their leaders. Even
if there is a constitutional mechanism which determines tenure, some leaders
in some Muslim countries have held power for long periods. For instance,
President Mohammed Hosni Mubarak has ruled Egypt since 14 October
1981. The President is nominated by the People’s Assembly for a six-year
term. As in Indonesia during Soeharto’s time, Mubarak is able to gain popular
support. The 1999 National referendum validated President MubaraK’s
nomination by the People’s Assembly to a fourth term, in which he was re-
elected unopposed. In Saudi Arabia, citizens do not have the right to change
their Government. The King is also the Prime Minister, and the Crown
Prince serves as Deputy Prime Minister.
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Issues related to public affairs change from time to time. A leader who
was qualified to deal with particular issues may not be qualified for new
issues. New leaders who are more qualified will emerge from society, and
society should give them a chance to deal with these challenges. Unlimited
terms for leaders have a negative impact on the rule of law. I will elaborate on
this further when discussing the accountability and the impeachment
procedures, below, but prior to this discussion I would examine the method
of election.

Method of Election

As pointed out by Schedler, elections should have four characteristics: they
should be inclusive; be free (have classical civil, political and human rights
that allow the free expression of choice); be correct (i.e., without electoral
fraud); and be competitive, meaning that there must be the possibility to
compete, if not necessarily the chance to win. In other words, inclusiveness,
competition, freedom and correctness describe the defining procedural minima
of democratic elections. The absence of any one of them would make for
democracy becoming a mere fagade, or having a distorted form.”

In the context of the rule of law, not only should the electoral system be
designed through consensus and consultation, as mentioned above, but it also
must ensure two things. Firstly, people should elect their representatives in a
democratic way. People must know who will get their vote. They have the
right to know who will represent them in parliament and/or government.
Secondly, those who are elected must be accountable to the people who chose
them. This is to ensure that the people will “monitor” their representatives.”®
In other words, along with consensus and consultation, accountability is also
an essential element.

The rule of law suggests that elections may provide opportunities to
rotate élites, to select leaders, and to express grievances and desires. Elections
are said to compel élites to consider the wishes of the rest of the population,
to provide opportunities for public dialogue, to confer legitimacy on
governments, and to strengthen the sense of power and belonging of
individuals.

The Indonesian system is basically presidential. In Articles 4-5 and
1015, the 1945 Constitution grants the president the authority to act as both
head of state and head of government, as in a pure presidential system. There
is no position akin to a prime minister as in a pure parliamentary system. The
president is not accountable directly to the DPR.” However, prior to 2004, the
president was not elected directly by the citizenry, as is typical of pure presidential
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systems, but indirectly by the MPR.”® An indirectly elected president lacks
legitimacy and is often also easier to remove from office.

As has been mentioned, the experience of President Abdurrahman Wahid
gives weight to this caveat. Based on the accountability and removal procedures
associated with indirect election, he was removed by the MPR in July 2001
when he lost the political support of the vast majority of MPR members. This
very real threat of removal means that the Indonesian president is not as free
to make use of his or her extensive powers as a directly elected president with
those same powers would be.

During its 2001 session, the MPR amended the 1945 Constitution to
provide for direct presidential and vice-presidential elections. In 2002 the
MPR approved the fourth amendment, which requires presidential and
vice-presidential candidates to run together on a single ticket. It provides
for a second round of direct voting if no one candidate gets a clear majority
of votes cast, as well as at least 20 per cent of the vote in at least half of
the provinces.”

Direct election will strengthen the presidency for two reasons. First, it
will raise the democratic legitimacy of the presidency to be on a par with that
of the DPR. Second, an amendment for direct election will have to be
accompanied by changes in presidential impeachment procedures, which will
most likely make it harder to remove the president in mid-term, than under
the earlier procedures.

All Islamic political parties (PPP, PKB, PAN, PBB and PK) were
consistent in their support of direct presidential elections.®” They believe
that a directly elected president is more powerful, owing to the democratic
legitimacy thereby conferred on the office, and to the fact that directly
elected presidents are often protected by more stringent impeachment
procedures. PBB was the smallest parliamentary party numerically but was
vocal and important in that it represented conservative modernist Muslims.
PK drew on the same conservative constituency as PBB, but had formed a
legislative alliance with the more moderate modernist PAN, somewhat
muting its voice. PKB was the main political vehicle for traditionalist
Muslims and was a solidly moderate party. PPP was a conglomeration of
modernist and traditionalist Muslim wings.

This does not suggest that there was no hot debate on this matter.
While direct elections by the people were introduced in the third amendment,
there was a difference of opinion between the PDI-P, who wanted the
second vote in the MPR, and the Islamic parties, who suggested the second
direct vote by the people, whenever no candidate can obtain a majority vote
in the first round of the election.®' The opposing opinions were caused by



160 Shari'a and Constitutional Reform in Indonesia

a difference in strategy in the presidential election, between the PDI-P, who
could deliver one-fourth of the total seats in the legislature, and the Islamic
parties, who could not be united at party level. In the end, the Islamic
parties’ proposal was accepted.

However, in the context of the book, the question remains: Can direct
election be justified under sharia? The concept of bayat could be one of the
answers. Etymologically, the term expresses an act undertaken by the ruler
and the ruled, resulting in mutual obligations.** Legally speaking, bayar
refers to “the election of a person to a post of command, in particular the
election of a caliph”.® However, the required number of electors for a valid
procedure of bayat has remained undefined, in both historical procedure
and in juristic literature.

The first Caliph, Abu Bakr, was elected without planning or preparation
because the Prophet, according to the Sunni school, did not leave any
message or testament as to who should succeed him as the leader of the
Islamic community. In addition, al-Mawardi states that Abu Bakr was elected
by five persons: Umar b. Khattab, Abu Ubayda al-Jarrah, Usayd b. Hudayr,
Bisyr b. Sa’ad, and Salim, and the client (mawla) Abi Huzaifah.*> Umar
b. Khattab was elected by the former caliph directly. Furthermore, Usman
b. Affan was chosen by an election committee (six persons) nominated by
Umar. Lastly, Ali b. Abi Thalib was elected by only one person, Abbas, the
uncle of the Prophet Mohammad.?®

This means that there is no set standard for elections to be a caliph.
Al-Mawardi, for instance, states that supreme leadership is established in two
ways: selection by the electors (6i ikhtiyar ahl al- agd wa al-hall), or appointment
by a predecessor (6i ahd al-imam min qabl).*” However, he does not indicate
the best method of choice, the one which should properly be followed.
Al-Mawardi explains further:

There is considerable disagreement among scholars on the number of
electors necessary for the valid investment of the sovereign. Some have
argued that he would be invested by no fewer than the generality or
majority of the electors throughout the land, in order for his election to be
unanimously approved and his authority universally accepted. This view is
refuted by the vote of allegiance to Abu Bakr given by those who were
present, without waiting for the arrival of those were absent. Another group
has maintained that the minimum number of electors for a binding election
is five, who may unanimously agree on a candidate or concur in the choice
made by one of them... Scholars from Kufah have argued, however, that
only three persons are needed, one of them taking office with the agreement
of the other two, thus constituting one ruler and two witnesses, as in the
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case of a marriage contract, which is validated by one guardian and two
witnesses. Still others have asserted that the election of the sovereign would
be binding if undertaken by a single person, for al-Abbas said to Ali, “Give
me your hand so that I may pledge you my allegiance...” They also consider
the election a kind of judgment, and a judgment made by a single individual
is enforceable.®®

It is worth considering that all those different opinions have the same
aim: to legitimize the process of succession of the first four “rightly guided
Caliphs” (khulafa al-rasyidin). Those opinions come after the time of the
khulafa al-rasyidin era, not at the time of the caliphs. The classic ulama were
only “theorizing” about the practice. As can be seen from the above quotation,
some of them even went so far as to make an analogy to the marriage contract
and the practice of relying on a single judge.

This suggests that jtihad, once again, can play a role in this matter, and
it is sufficient to argue that direct election, as proposed by Indonesian Islamic
political parties, is one of the products of such ijzihad. One of the arguments
to support this kind of election is that, although all the khulafa al-rasyidin
were selected by different methods, there was one similarity: after they were
elected by “certain” people, the next day, the Muslim community gave their
agreement publicly. In other words, the bayar of that limited circle was
followed by the bay’at of the masses.®

By comparison, in Iran, the executive branch is headed by President
Mohammad Khatami, who won a second four-year term in June 2001,
with 77 per cent of the popular vote, in a multiparty election. In Egypt, the
President is nominated by the People’s Assembly, and the nomination must
then be validated by a national, popular referendum. Lastly, Saudi Arabia
uses the monarchical system, wherein rule passes to the sons of the founding
King, Abd al-Aziz b. Abd al-Rahman al-Faysal Al Sa'ud, and to their
children’s children — perhaps on the grounds of appointment by a
predecessor (bi ahd al-imam min qabl) as outlined by al-Mawardi.” As can
be seen, even in the modern era, no standard method to decide succession
exists in Muslim countries.

Accountability

There are at least three issues on accountability: to whom the executive shall
be responsible, the form of responsibility, and the mechanism of impeaching
the president.” The most important guarantee of governmental accountability
is the right of the citizens to control the direction of governmental policy, and
the identity of those who exercise governmental power, through the electoral
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process. I have discussed above the fact that Indonesia now follows a direct
election system. Direct election is seen as more democratic and as fostering
greater accountability of the president to the people, as well as reducing the
possibility of vote-buying in the presidential election process. The 1999—
2002 amendments, if fully implemented, would make the president and
vice-president directly accountable to constituents.

Democratic governments are given the authority to make decisions through
their electoral mandate. In other words, citizens choose government
representatives. Regular elections allow opposition parties to compete and
present alternative policies to the voting public. Citizens are then able to hold
government officials accountable by having the periodic right, and opportunity,
to vote them out of office.”” In the context of the rule of law, a good election
is a prerequisite for having a “checks and balances” mechanism between the
people, the Parliament and the government.”

In addition, elections have domestic purposes. Elections delegitimize
protests, riots, and public violence. They are the obvious and traditional way
of ensuring accountability, and providing an institutional framework for the
peaceful resolution of conflicts among competing political parties.” They
also moderate some opposition supporters by convincing them that even
though they may have lost this time, future elections might turn out differently.

The constitutional changes also restrict authority of the MPR to impeach
the President. The procedure for impeaching the President is clearly stated
in Article 7B of the Amendments to the 1945 Constitution. When the
DPR proposes the impeachment of the president to the MPR, the
Constitutional Court, a newly established institution under the amendments,
evaluates its justification before the MPR begins to deliberate its proposal.
The MPR can pass the proposal with a two-thirds majority of votes at the
plenary session in which over three-quarters of the total number of MPR
members participate. This revision improves unbalanced power relationship
between the stronger legislature and the weaker executive, making it difficult
for the former to dismiss the latter. On the other hand, in order to maintain
legislative authority, Article 7C determines that the president cannot freeze
and/or dissolve the DPR.

The sections above have examined the sharia perspectives on sovereignty,
presidential tenure, and method of elections. These issues can be viewed
also in light of accountability. I will examine the role of Parliament in the
next section. Therefore, in this section, I will focus on the issue of
impeachment vis-a-vis sharia. The main questions will be: is it possible to
impeach the ruler under the Islamic governmental system? If so, what is the
procedure to do so?
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Regarding one of the implications of the basic premise that the power of
a head of state comes from Allah, and not from the people, several Muslim
scholars such as al-Farabi (870-950) and al-Ghazali (1058-111) did not
discuss whether a head of state could be removed from office or not. Mawardi
(975-1059) was the only Islamic political thinker of the Middle Ages who
believed that a head of state could be replaced if it were obvious that he could
no longer perform his duties, owing to moral or other problems.” Other
Muslim thinkers cite the statement of Abu Bakr when the latter was elected
as the first Caliph:

Assist me when I act rightly; but if I go wrong, put me on the right path.
Obey me as long as I remain loyal to Allah and His Prophet; but if I disobey
Allah and His Prophet, then none is under the slightest obligation to accord

obedience to me.”®

Abu Bakr’s statement confirmed the saying of the Prophet: “A Muslim
has to listen and to obey (the order of his leader) whether he likes it or not,
as long as those orders involve not one in disobedience (to Allah), but if an
act of disobedience (to Allah) is imposed one should not listen to it nor obey
it.”” This is an indication that the first Caliph was aware that he was
appointed, watched, and corrected by the people.

However, Abu Bakr himself did not explain how the Caliph’s conformity
with sharia may be determined and how to hold the caliph accountable. This
lack of a procedural mechanism continues in the Islamic governmental system.
Mawardi’s work also did not indicate the method of dethroning the head of
state, and its implementation. In Islamic history, it is difficult to find a
precedent in which a head of state was impeached in a legal way. Caliphs lost
their position either because they were assassinated, poisoned, forced to
resigned or died in a natural way.

In this sense, Ann Lambton has correctly pointed out that:

Normally the subject owes a duty of complete and unquestioning obedience
to the Imam. If, however, the Imam commands something that is contrary
to God’s law, then the duty of obedience lapses, and instead it is the duty of
the subject to disobey — and resist — such a command. This principle is
frequently cited by latter writers, but it never became an effective basis for
“limited government” or “justified revolution” because first the jurists seldom
discussed, and never answered, the question of how the lawfulness or
sinfulness of a command was to be tested, and secondly no legal procedures
or means were devised, or set up, to enforce the law against the ruler.”®

This, once again, leads Muslims in contemporary world to perform
ijtihad in order to fill the gap. From the substantive sharia point of view, the
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procedure of impeachment outlined by the amendments to the 1945
Constitution, as has been described earlier, can be seen as an attempt by
Islamic political parties (along with other parties) in Indonesia to exercise
their legal and political reasoning,.

Thus far I have examined the executive provisions in the amendments to
the 1945 Constitution from the shari’a perspective. At least two trends can be
identified here. Firstly, the amendments have modified the concept of the
formal sharia, as in the cases of the form of government, sovereignty, and
conditions to become the head of state. Secondly, the amendments have filled
the gap left by the formal shari’a, as in the cases of presidential tenure, method
of elections and method of dethroning the head of state. What Indonesia, the
world’s largest Muslim country, did is important because under the formal
sharia the head of state can hold power for life, can be appointed by the
previous leader, and the method of his dismissal is unclear. Indonesian
Islamic political parties are not in favour of such “dictatorship”.

Parliament

The legislature, or Parliament, is a fundamental component of a democratic
government. The need for strong legislature is reflected in the very meaning
of democracy: “rule by the people”. In order for the people to rule, they
require a mechanism to represent their wishes — to make (or influence)
policies in their name and oversee the implementation of those policies. It is
thought that legislatures serve these critical functions. A legislature reflects in
its ranks a broad spectrum of a country’s political opinion, and as such is the
principal forum for debate on vital issues. A legislature, or parliament, can
serve as a demonstration of pluralism, tolerance of diversity and dissent, as
well as a place for compromise and consensus-building.”

In authoritarian systems, the legislature serves as a “rubber stamp” or a
justification of a governments decisions. In other words, the power of
parliament is subordinated, and this is clearly against the idea of the rule of
law. The balance of power between the legislative and executive branches in
a country can be changed through political and legal reform. If new
legislatures are going to have a central role in a nation’s governance, it is up
to legislators themselves to build strong legislative institutions, by asserting
themselves in the regular law-making or oversight functions, or through
specific structural changes via constitutional amendment, legislation, or
rules of procedure. In the context of the rule of law, it can be argued that
the executive must act within the confines of laws passed by Parliament;
otherwise its actions will be invalid.
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In this section, I will focus on the functions, the elections and the
positions of Parliament vis-a-vis the executive. Prior to these discussions, a
brief observation on the Indonesian Parliament after the passage of the
amendments will be highlighted. One of the most significant Amendments is
the revised Article 2(1), which stipulates that the MPR is composed of DPR
members and DPD (House of Regional Representatives) members, who are
all elected in the general elections. This means that the MPR has no appointed
members who are regional representatives, organizational representatives, and
military representatives. All the members in the MPR are elected directly by
the people. Institutionally, the MPR is not the highest state organ anymore,
but one of the high state organs, along with other state organs.

Article 20A, a new provision of the 1945 Constitution, states that the
DPR has the following functions and rights: the functions of making laws,
examining the state budget, and checking the activities of administration;
and the rights to interpellate (hak interpelasi), and investigate government
affairs (hak angker). In addition, DPR members have the rights to submit
questions, deliver proposals, express opinions, and present views with immunity
(hak imunitas). These amendments are intended to strengthen the powers of
the legislature and rectify the power bias of the Socharto period in favour of
the executive branch.

The establishment of the DPD is also regulated in Article 22C and
Article 22D. With this provision, members of regional representatives, who
were formerly appointed by the DPRD, are directly elected in each province,
forming an independent legislative assembly. The DPD has the authority to
discuss, supervise, and submit laws on regional autonomy or central-local
relations. In addition, it possesses the right to submit considerations to the
DPR on the state budget and draft laws relating to tax, education and
religion. The members of the DPD may not exceed one-third of the
numbers of the DPR. The next section will examine what shari'a says about
a Parliament.

The Nature of Shura

One of the key concepts of Islamic governmental system is shura. It is a
consultation process with the people (particularly with members of the shura
council, namely ahl al-hall wa al-aqd or ahl al-ikhtiyar), in matters related to
public affairs. Although there is a direct reference to the term shura in two
verses of the Quran (3:159 and 42:38), it is an essentially contested concept.
This happens because the Qur’an does not provide detailed provisions on the
technical aspects of the shura.
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In Islamic history, the second caliph, Umar b. Khattab, did not want to
follow the method used by Abu Bakr when the latter appointed him. Umar
appointed six people and asked them to select the next caliph. It seems that
Umar was the first caliph to institutionalize the shura, although in its first
form it had been left solely to the discretion of the caliph as to whom he
should consult. This explains why in al-Mawardi’s book the main task of a4/
al-ikhtiyar is to appoint the caliph, and the ah/ al-ikhtiyar or the shura council
is appointed by the caliph.

Others interpret shura as advice, wherein the ruler merely asks religious
leaders, tribal leaders or influential people for advice. Such an interpretation
was practised by Mu‘awiya, who governed in 661-80. The implication of this
practice is that the ruler does not have any obligation to follow or implement
the advice. Maududi, for instance, takes the view that the head of state is not
obliged to follow the opinion of the shura council, which is supported by the
majority of votes. He can also follow the opinion supported by a minority
group, and he can even totally neglect the (majority or minority) opinion of
the shura council.

Fazlur Rahman rejects this kind of shura, on the grounds that this totally
alters the original foundation of the shura. The shura should be “mutual
advice, through mutual discussions, on an equal footing.”' A shura council
has an equal position with the government. Therefore, the outcome of the
shura should be legally binding on both the ruler and the community. Hasan
al-Turabi provides a solid justification for this, when he recalls that:

the Prophet used to consult his companions and take their views on almost
every issue related to public affairs, and sometimes even related to his

private life, though he was the Prophet of God and supported by divine

revelation.'”!

According to Rahman, the phrase “amrubum” in the Quran (42:38)
refers to the community as a whole, not an élite nor any specific group.'®
Rahman’s interpretation is opposed to Maududi,'”® and Abd al-Wahab
Khallaf'* who express the view that those participating in shura must be a
well-specified group of people (i.e., #lama or Muslim scholars).'” One of the
consequences is that it is the community which chooses its representatives
(ahl al-hall wa al-aqd or ahl al-ikhtiyar), not the head of state. Given the
practice of the shura in Islamic history, this will radically change the face of
Islamic government. For instance, Saudi Arabia is a monarchy, without
elected representative institutions or political parties. The Majlis al-Shura, or
Consultative Council, consists of 120 appointed members.
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How then can members of the shura council be elected? Once again,
neither the Qur’an nor the classic works of Muslim scholars cover this topic.
Once again, this provides wide room for zjtihad in the modern era. Even a
fundamentalist thinker, like Sayyid Quthb, does not insist on a particular
form of shura. According to Quthb, let the Muslim community decide its
own methods to facilitate the shura, in relation to its environment, social
circumstances and requirements.'*

Therefore, it is up to Muslims to choose one electoral system, to determine
the best system for casting and counting votes, with regard to the situation in
the country concerned, such as its geography, ethnic composition, demography,
political format, legal system and so on. There are two main electoral systems
that can be selected or combined. The first electoral system is the proportional
system (commonly known as the proportional representation system). This
system is based on the principle of “one person one vote”, and the concept
that parties should be represented in an assembly or parliament in direct
proportion to their overall voting results. Their percentage of seats should
equal their percentage of votes gained. The second system is the district
system (single constituency system or majority system), which means that the
country is divided into constituencies, each approximately the same size.
Voters select a single candidate by marking the candidate’s name on the ballot
paper. The candidate with the most votes wins the district seat (the “First-
Past-the-Post” rule).'”” According to Gamil Mohammed El-Gindy, the
flexibility of the shura makes it compatible with any of these electoral systems.'®®

Apart from appointing the caliph, other functions of b/ al-ikhtiyar have
not yet been determined by classic Muslim scholars. So, what are the other
functions? Has the Parliament the right to legislate? This has been a major
question, since legislation in Islam is a crucial matter. The debate over
popular sovereignty and God’s sovereignty reappears. Quthb, for instance,
takes the position that the shura does not fit with secular government, since
the shura is divinely inspired, and its foundation lies in God’s sovereignty.'””
The main consequence is that the Parliament cannot produce legislation or
regulation in contradiction to sharia.

However, what the words “contradiction” and “sharia” mean remain a
subject for debate, as illustrated in Chapter 2. It is in this context that two
Islamic political parties (PPP and PBB) have proposed the reinsertion of the
famous seven words in Article 29, as an obligation for state to guarantee the
implementation of sharia. This would provide a balance between the function
of legislator and the aspiration of Indonesian Muslims. However, this proposal
is rejected. Indonesia has not followed Egypt, which amended its Constitution
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so that “the Principles of the Islamic sharia are the principal source of
legislation”. Other Indonesian Islamic political parties have the firm belief
that such amendment is unnecessary, since the Constitution guarantees the
right of citizens to observe their religion, and no regulation can be made
against the obvious teaching of religions (including Islam). I will elaborate on
the issue further in the next chapter.

Since popular sovereignty was adopted into the 1945 Constitution (and
is accepted by all Islamic political parties), the legislative functions of the
Indonesian Parliament are asserted to be, along with others: budgetary and
supervisory functions. Are these functions in contradiction to sharia? The
answer is, “no”. Even in Saudi Arabia, the Majlis al-Shura debates, rejects and
amends government-proposed legislation, holds oversight hearings over
government ministries, and has the power to initiate legislation.

The final issue is the structure of Parliament. Turabi expresses the view
that the unicameral legislature model is the best option for an Islamic state.
He provides the evidence that Muslims do not have two gods, and therefore
do not like to have two legislative houses.'® It would appear that Turabi’s
argument is made in the context of legislation under God’s sovereignty, in
which case it is impossible to have two kinds of legislators.

Turabi’s argument seems odd, since in Egypt the bicameral system is
used. It consists of the People’s Assembly, or Majlis al-Sha’b (454 seats; 444
elected by popular vote, 10 appointed by the president; members serve five-
year terms) and the Advisory Council or Majlis al-Shura, which functions in
only a consultative role (264 seats; 176 elected by popular vote, 88 appointed
by the president). In this sense, Mujib Rakhmat of Golkar expresses his view
that the constitutional decision to adopt the DPR and DPD, as has been
explained above, does not mean that Indonesia believes in two Gods. The
chamber has never been interpreted as having the role of denying the principle
of monotheism, as reflected in Pancasila (Indonesian state ideology), nor
“stealing” the power of Allah as a shari’ (the Creator of Islamic law).'"

The choice between one and two chambers in Western democracy is not
related to monotheism nor polytheism. Unicameral parliaments are justified
on the grounds that an assembly based on direct popular election is a
reflection of the popular will and, therefore, should not be hindered by a
second chamber. Such arguments are rejected by the defenders of bicameral
parliaments. They believe that the upper chamber provides checks and balances.
It can play this role by defending individual and regional interests, and those
of other groups, against a potentially oppressive majority in the lower house.
Moreover, a second chamber guarantees a voice in parliament for distinct
territories within the state.'
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Therefore, the choice of one or two chambers is dependent upon the
structure of, the environment surrounding, and the circumstances faced by
Muslim communities. This is not opposed to the concept of the shura in
Islamic tradition since, as has been stated, the Qur'an does not explain it in
detail. To conclude, the shura might not equate with Parliament in a modern
sense, but the concept of the shura can be modified and adapted to the
contemporary era. I argue that Indonesian Islamic political parties’ acceptance
of the Amendments to the 1945 Constitution should be read in this context.

Judiciary

Thus far, I have examined the role of the executive and the Parliament. In this
section, I will focus on the last topic: the judiciary. Special focus will be given
to the issue of judicial independence. Judicial independence is critical on at
least two grounds. Firstly, protection of human rights depends partly on a
robust, fair, and independent judiciary, willing to hold all political and social
actors accountable to legal and constitutional protections. Secondly, judicial
independence facilitates political stability and fairness. What are the elements
of judicial independence? The seventh United Nations Congress on the
Prevention of Crime and the Treatment of Offenders, held at Milan from
26 August to 6 September 1985, adopted a number of rich principles that
guarantee judicial independence. These are known as the Basic Principles on
the Independence of the Judiciary. These principles were then endorsed by
General Assembly Resolutions 40/32 of 29 November 1985 and 40/146 of
13 December 1985."3

The principles, endorsed by the UN General Assembly, fall into six
categories. The first concerns general issues of judicial independence that
must be guaranteed. The judiciary must also be given jurisdiction; it must
receive the resources necessary to perform its tasks; its rulings must be
implemented; and tribunals eschewing established procedures must not be
used as a device to bypass the judiciary. The second category concerns
freedom of expression and association.

The third group of principles endorsed by the UN General Assembly
involves the qualifications, selection and training of judges. The principles do
not require specific practices, but they bar discrimination and improper
criteria in judicial appointments. The fourth group of principles covers the
conditions and terms of service for judges. Here the principles require that
such matters be governed by law, that judges serve either until retirement or
until a legally fixed term expires, and that assignment of cases be based on
internal administrative grounds. The fifth group of principles involves
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professional secrecy and immunity, barring judges from revealing, or being
forced to reveal, confidential information; and requiring that they receive
appropriate immunity from civil suits, connected with their professional
duties. The sixth and final set of principles involves the disciplining, suspension
and removal of judges, requiring appropriate processes, and insisting that
judges may be disciplined only for good cause.'"

In Indonesia, the articles on the judiciary are widely enriched by the
amendments. Article 1(3) defines Indonesia as “a State of Law” (Negara
Hukum). Articles on independence of the judicial and court organizations
are amended to guarantee their power and independence (Article 24). A
new clause defines the qualification of Supreme Court judges as well
(Article 24A(2)). Articles 24A(3) and 24B regulate the newly established
independent Judicial Commission (Komisi Yudisial). It has the role of
proposing candidates to the DPR. The DPR then selects its preferred
candidates from the Commission’s list, and they are confirmed by the
President. The Judicial Commission is also empowered to guard and enforce
judicial ethics (Article 24B(1)).

More importantly, Article 24C provides for a new Constitutional Court
(Mahkamah Konsitusi). The Constitutional Court has authority to conduct
judicial review of legislation, decide on conflict of interest within state
institutions relating to the constitutional powers of state institutions, regulate
activities for the dissolution of political parties, and makes decisions on
objections to the results of general elections. According to Lindsey, significantly
the Court has some potential to renovate the relationship between the judiciary
and the legislative branch by creating a new check on the practices of law-
makers and the presidency.'”

What Islamic law says on judicial independence will now be examined.
Both normative and historical interpretation of the term in the classic and the
modern era will be discussed, in order to show the link and connection
between Islamic law discourse and the amendments to the 1945 Constitution.

Al-Sulta al-Qada’iya

The topic of gada (judiciary) has been discussed widely in Islamic law
literature. It is claimed that the independence of the judiciary is “a cardinal
principle of Islam”."® This claim is supported by a number of arguments.
Firstly, Muhammad Idris al-Shafi’i takes the view that a judge must be a
Muslim scholars (mujtahbid), because of the mastery of the religious sciences
and integrity of character required to perform Zjtihad."” Khallaf shows similar
views when he says: fakana rijal al-qada’ min al-mujtahidin (persons who are
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in charge at the court are mujtahid)."'® In the context of judicial independence,

such views are significant on the grounds that not only must judges possess

the same knowledge as that of Muslim scholars (mujtahid), but also their

decisions must be based on their independent judgement on religious problems.
Mawardi explains further:

A ShafV’ite may appoint to a judgeship a follower of Abu Hanifah’s doctrine,
for a judge has the right to use personal opinion in his rulings, and does not
have to follow the precedent of members of his own school in problems or
judgments. If he is a Shafi’ite he does not have to implement the
pronouncements of al-Shafi’i unless he is led to accept them by his own

efforts. But if his endeavours lead him to adopt Abu Hanifah’s views, then
he should do so.'*®

The theory of jjtihad requires judges to be independent in the exercise of
personal reasoning. Umar, the second caliph, is considered to have been the
first person to guarantee judicial independence.'® This leads to the second
argument: the practices of the khulafa al-rasyidin who respected the judges’
decisions. For instance, Kamali provides examples that Umar and Ali (the
fourth caliph) appeared before judges as parties to litigation, and both made
clear statements that the judge should not give them any special treatment.'?!
Usman, the third caliph, appeared personally before the court to get back a
suit of armour from a Jew. However, Usman’s claim was dismissed, since the
only witnesses who supported his claim were his slave and his son; both are
not competent witnesses under Islamic law.'**

The third argument supporting the claim to judicial independence in
Islam is the existence of wilaya al-mazalim (the redress of wrongs). It is the
embryo of the administrative tribunal, or constitutional court, in the modern
sense. Mawardi has outlined ten areas which can be reported to this tribunal,
including oppression and maltreatment of the public by government officials,
and the implementation of sentences when judges are too weak to enforce
them, owing to the sentenced person’s power or social standing.'”

All three arguments above prove that the gada (judiciary) played a vital
role in the administration of the state and the life of the community and
also in the transmission of Islamic traditions. However, this claim should be
examined critically. From early times, there was reluctance on the part of
the pious to accept office from the caliph, for fear of jeopardizing their
integrity. For instance, Yazid ibn Amr, Governor of Iraq, proposed that Abu
Hanifah, the Imam of the Hanafi school, become a judge for the law court
of Kufah. Abu Hanifah refused the appointment. Following his refusal, at
the command of Yazid, he was given a whipping, one hundred and ten
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blows to the head. His face and head swelled. Abu Hanifah was not alone;
other pious scholars like Zufar (Abu Hanifah’s disciple), Abd Allah b. Faruq
(a scholar-jurist at Qairawan), Aban b. Isa b. Dinnar (a Muslim scholar in
Spain) refused to serve as judges, owing to executive interference in the
judiciary.'**

Irit Abramski-Blig observes that during the Umayyad and early Abbasid
periods, judges were assigned non-judicial functions as tax collector, tribal
administrator, governor or chief of police. He cites that under Mu’awiyah
regime, Fadala b. Ubayd al-Ansari was in charge of gada and military raiding,
and Abida b. Qays al-Salmani served both as judge and part of the military
staff.' This suggests that the independence of the judiciary in the early
Islamic periods was dependent on the personal attitude of both caliph and
judge, since the gada was not as yet institutionalized and formalized as a
clearly religious-judicial post, separate from governmental-administrative
works. This explains why the topic of the independence of the judiciary in
Islamic history is a controversial one. One can point to a certain period of
time, or to certain persons, to prove the independence or the subordination
of the judiciary in Islam.'?® This is understandable since the notion of judicial
independence is a modern one, and it is difficult to judge old period with
more recent experience.

Another problem is the conflict between theory, or doctrine, and
practice. While the doctrine of ijtihad suggests the independence of legal
reasoning as a basis of a judge’s decision, in practice, 7jtihad has been
restricted to certain forms and cases, or, to some extent, has even been
abandoned completely. I have examined this issue in Chapter 2. This
problem also reaches the modern era, where all modern constitutions
guarantee judicial independence, but not all countries implement them.'*
For the purpose of this book, it is enough to demonstrate that, theoretically,
the character of judicial independence is recognized and valued in the
Islamic legal tradition. “There is nothing in Islam”, as Khallaf has observed,
“against the independence of the judiciary”.'?®

It is in this context that one should read the provisions for judicial
independence in the Indonesian Constitution, the establishment of which all
Islamic political parties support. As a comparison, in Saudi Arabia for instance,
the Basic Law provides for an independent judiciary. In Egypt, the Constitution
provides for the independence and immunity of judges and forbids interference
by other authorities in the exercise of their judicial function. Judges are
appointed for life, with mandatory retirement at age sixty-four. In Iran,
according to Article 164 of its Constitution, a judge cannot be removed,
whether temporarily or permanently, from the post he occupies, except by
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trial and proof of his guilt, or in consequence of a violation justifying his
dismissal. All these four Muslim countries are in favour of judicial
independence, at least as written in their constitutions.

CONCLUSION

This chapter has examined provisions relating to the executive, the parliament
and the judiciary in the 1945 Constitution. This has been done in order to
see the influence of and the response to sharia to the issues of establishing and
promoting the rule of law in the Indonesian context. There are at least five
main findings from the discussion.

Firstly, not a single Islamic political party proposed the idea of the kbilafa
as the form for Indonesian governance. The very fact that Indonesia is the
largest Muslim country in the world does not lead them even to propose that
Indonesia become an Islamic state, like Egypt, Iran or Saudi Arabia. According
to the amendments, Indonesia remains a republic, with a presidential system
and three branches of government.

Secondly, Islamic political parties have accepted that sovereignty belongs
to the people. I have shown the justification for this position from the
substantive sharia approach. Without necessarily ignoring the role of God,
the ummah (the totality of the Muslim population of the state) becomes the
collective agent of the Divine Sovereign, rather than an individual person
(caliph). As a consequence of rejecting the caliphate form, the Indonesian
people (including all Islamic political parties) adopted popular sovereignty. In
fact, the issue of sovereignty was never raised during constitutional debate at
the MPR Session (1999-2002). It has been accepted without any controversy.
It is safe to argue that Indonesian Muslims have modified the views of the
formal shari'a, as in the cases of the form of government, sovereignty, and pre-
conditions for becoming the head of state.

Thirdly, not a single word in the amendments provides special rights for
Muslims to become the president or vice-president. Therefore, it would be
constitutional if a non-Muslim were elected to the top position in Indonesia.
The Constitution does not forbid a woman becoming president. While there
is no limitation on the caliph’s period in office, the Indonesian Constitution
limits the term to two five-year terms for both the president and vice-
president. The amendments also adopt direct election for the presidency,
while the exercise of the flexibility of the shura and bayar makes them
compatible with any of the electoral systems. Moreover, the amendment
regulates the procedure to impeach the president. The adoption of this new
provision is a clear departure from the formal sharia tradition.



174 Shari'a and Constitutional Reform in Indonesia

As has been demonstrated, these cases justify the notion that the
Indonesian people are not only willing to accept the substantive sharia
approach, but also to value the rule of law. More importantly, the
amendments have filled the gap left by the formal shari'a, as in the cases of
presidential tenure, method of elections, and method of dethroning the
head of state, by providing new regulations.

Fourthly, since popular sovereignty is adopted into the 1945 Constitution
(and is accepted by all Islamic political parties), the legislative functions of the
Indonesian parliament are asserted, along with other functions, such as
budgetary and supervisory functions. These are to ensure that the checks and
balances systems work. Once again, the Indonesian Constitution fills the void
left by Islamic history, owing to the fact that @bl al-hall wa al-agd had only
one main function: to elect the caliph. The substantive sharia approach
encourages the extension of the functions and power of ahl al-hall wa al-aqd.

Fifthly, in order to fulfil one of the requirements of Negara Hukum, the
Indonesian Constitution establishes judicial independence. Although Islamic
history reveals many different stories on whether or not caliphs respected and
valued the judicial independence, it follows from the amendments that
all Islamic political parties in Indonesia take the position that judicial
independence is a tool for establishing constitutional government, and there
is no provision in the Qur’an that responds negatively to the independence
of the judiciary.

Following the resignation of President Socharto, the establishment of a
Negara Hukum through the amendments to the 1945 Constitution becomes
significant. The thirty-two years of the Soeharto government proved that,
without the rule of law, constitutional government will become an item on a
wish list. The contributions of Islamic political parties to the process of the
Amendments, by adopting a substantive sharia approach, should be seen as
their ijtihad. Not only does this suggest that the rule of law is compatible with
the sharia, it also reflects the ability to deal with a modern constitution
without abandoning the principles and the objectives of sharia.
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functions of the MPR explicitly mentioned in the 1945 Constitution (besides
establishing and amending the Constitution and the (now deleted) election of
the president and vice-president). The GBHN was one of the primary yardsticks



180

Shari'a and Constitutional Reform in Indonesia

31.

32.

33.
34.

35.
36.

37.

38.

39.

40.

41.

by which the MPR evaluates the performance of the President at its annual,
general and special sessions. As an MPR decree, the GBHN was thus legally
binding; as a set of policy guidelines, it was a political yardstick.

Sekretariat Negara Republik Indonesia, Risalah Sidang BPUPKI-PPKI 28 Mei
1945-22 Agustus 1945 (Jakarta: Sekneg RI, 1995), pp. 221-22.

For a full account, see Marsilam Simanjuntak, Pandangan Negara Integralistik:
Sumber, Unsur dan Riwayatnya dalam Persiapan UUD 1945 (Jakarta: Pustaka
Utama Grafid, 1994). In addition, David Bourchier argued that “integralism”
(kekeluargaan), the philosophy behind the 1945 Constitution, owes a considerable
intellectual debt to a stream of European organicist theory developed mainly by
German philosophers, including Adam Muller and von Savigny — transmitted
to Indonesia through the influence of the legal scholars of Leiden University in
the 1920s and 1930s — in strong opposition to positivism. See David Bourchier,
“Lineages of Organicist Political Thought in Indonesia” (Ph.D. thesis, Monash
University, 1996).

See Taqiyuddin al-Nabhani, Nizam al-Islam.

He did not distinguish the technical meanings of a/-imama and al-khilafa. Both
terms have the same general meaning.

Abu Hasan al-Mawardi, al-Abkam al-Sultaniyya (Beirut: Dar al-Fikr, n.d), p. 5.
On the historical view of the abolition of the caliphate in 1924, see Hamid
Enayat, Modern Islamic Political Thought (London: Macmillan, 1982), pp. 52—
68.

Ahmad Husayn Ya'qub, a/-Nizam al-Siyasi fi al-Islam: Ray al-sunna, ray al-shi'a,
hukm al-shar’ (Iran: Mtassasah Ansariyan, 1312 A.H.), p. 250.

Abduh believes that “political organization is not a matter determined by
Islamic doctrine but is rather determined from time to time according to
circumstances, by general consultation within the community”. See Malcolm
H. Kerr, Islamic Reform: The Political and Legal Theories of Mubammad Abdub
and Rashid Rida, (Berkeley: University of California Press, 1966), p. 148.
Raziq believes that the caliphate was the product of history, an institution of
human, rather than divine, origin, a temporary convenience, and therefore a
purely political office with no religious meaning or function. The rules which
the Prophet did lay down concerned only such things as prayer and fasting; and
they were in fact rules appropriate for his particular culture, for people in a
simple state with a natural government. See Hamid Enayat, Modern Islamic
Political Thoughs., pp. 62-68.

According to Haykal, there is no standard system of government in Islam. The
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ARTICLE 29 ON RELIGION

At the outset of this book, I have shown the historical debate on the famous
seven words in the 1945 Constitution, which involved a requirement in
1945 for Muslims to observe sharia, and which led to the proposal to
establish an Islamic state in the 1950s. During the 1999-2002 constitutional
reform, the issue was again raised by several Islamic political parties. Unlike
in the periods of the Soekarno and Soeharto governments, in the reform era
all political parties, members of parliament and the government examined
the issue in a constitutional and democratic way, without issuing either
presidential decrees to unilaterally stop the discussion or using military
force to influence the process.

Another significant feature, and this could be argued as one of the main
factors in keeping the military away from using its power, was the shifting of
the issue from the idea of Islam becoming the foundation of the state (Dasar
Negara) to the implementation of sharia in Article 29. In other words, while
the previous debate examined the preamble to the Constitution, which could
change the state ideology of the Indonesian republic, the contemporary
debate was more concerned with the special rights of Muslims and the
obligation for the government to implement sharia.

As has been discussed in Chapter 5, none of the Indonesian Islamic
political parties wanted to adopt a caliphate system. They acknowledged the
nation-state system. They did not even propose to establish an Islamic state
based on nation-states like those in Iran, Egypt or Saudi Arabia. However, some
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of them made it clear that they wanted a constitutional guarantee that their
rights to observe shariz would be fully implemented. In this case, the amendment
to Article 29 was perceived as essential. In order to understand this proposal,
many issues will be examined in this chapter. Among them are the position of
public religion in a plural society, the choice between Islamic law and an Islamic
state, and the issues of dar al-Islam, as compared to dar al-Harb.

These discussions will be a reflection of the struggle between secularism,
which is considered by some as normal, progressive and enlightened, and the
religious approach, which is seen as backward and reactionary. To what extent
is it legitimate to use religion as a basis for political decisions on public policy?
There is a view that such use of religion ultimately results in violations of the
separation of church (or faith) and state as a basis of a secular state, and thus
other people’s religious liberty. Other religious believers, however, argue that
it is wrong to exclude religion from public debates, and that such a policy
effectively constitutes discrimination against religion and religious believers.

In Islamic terms, the distinction between an Islamic state and a non-
Islamic state, with all its legal consequences, has been discussed by many
classic and modern Islamic thinkers. Such opinions are based on their
conceptions of jihad, and their understanding of the world order during their
times. In this chapter, I will demonstrate both the substantive approach to
sharia and the formal approach on these issues.

The later part of the chapter will bring together all these theoretical issues
to examine the debate on Article 29 during the 1999-2002 MPR sessions.
Firstly, the discussion will focus on constitutional debate which took place
inside the MPR. I will rely on the minutes of meeting and the results of
interview with several leading figures. Secondly, I will also analyse the text of
Article 29, both in its original form and the alternative proposed for its
amendment. The final part of this chapter will compare the proposal to
include sharia in the Indonesian Constitution with the inclusion of sharia
in the Constitution of Egypt.

Having examined all the main issues, the chapter will argue that the
failure of some Islamic political parties to reinsert a provision that enforces
Islamic law was due to their formal approach to sharia. This failure once
again provides solid evidence that Indonesia, as a plural society, is in favour
of substantive shariz; not the formal one.

PUBLIC RELIGION IN CONSTITUTIONAL DEBATE

There are at least three different interpretations of the notion of religion and
state. The first view sees the unity of state and religion. Secondly, there is a
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view that the state should not establish, nor fund, religious activities. A
commonly advocated position is that the government should be a secular
institution; that is, no state religion, no legislation that outlaws nor favours
one religion over another, and no religiously motivated regulations on the
eligibility of the nation’s politicians. A secular state has no power over the
nation’s religious institutions, and the nation’s religious institutions have no
political powers over the members of the government.

This is a strict separation of church (or religious institutions) and state,
which rests on the assumption that the independent and autonomous
institutions of church and state should rigorously be kept separated. This
requires the government not to involve itself in the affairs of religious
institutions, by keeping religious beliefs out of the motivations of public
policies, preventing interference from religious authorities into state affairs,
and disapproving of political leaders expressing religious preferences in the
course of their duties. According to this view, when the power, prestige and
financial support of government are placed behind a particular religious
belief, there will be indirect coercive pressure upon religious minorities to
conform to the prevailing officially approved religion. Therefore, to ensure
freedom of religion such separation is necessary.’

According to Ira Lapidus, such views ignore the situation in various parts
of Europe. Lapidus explains that:

It [this view] ignores the numerous examples of state control of religion, the
phenomenon of established churches (such as the Anglican church in
England), and the concordats in Italy. It ignores the integral connection
between religious and political nationalism in such countries as Ireland or
Poland. It ignores the close identity between religious affiliation and
nationality in Holland and Spain. Finally, it ignores the connection between
religion and activist political movements, such as the liberation churches in
Latin America.’

Therefore, there is a third interpretation of secularism, which sees that
separation of church and state is a notion related to, but separate from,
freedom of religion. There are many countries with an official religion, such
as the United Kingdom or Belgium, where freedom of religion is also
guaranteed. This school of thought holds that religion is a fundamental and
essential part of many moral and ethical values, and that the removal of
public displays of religion from government is a form of religious
discrimination, in that it prohibits people from exercising their religious
views in the forum of government.
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Instead of insisting on “the wall of separation”, this view seeks mutual
cooperation to acknowledge and preserve the harmonious existence of religion
and state, without necessarily being in favour of their intermixing. In other
words, the state should recognize and respect the cultural and religious
heritage of its citizens by developing a policy of benevolent neutrality towards
religious groups. This type of neutrality requires the government to treat
various religious groups with a policy of impartiality. In this sense, not only
is the relationship between religion and state in the private domain, but also
religion can play its role in the public area.

According to sociologist Jose Casanova, the privatization of religion is
“mandated ideologically by liberal categories of thought which permeate not
only political ideologies and constitutional theories but the entire structure of
modern Western thought”.? This has made the religious movements become
united “by a common enemy — Western secular nationalism — and a
common hope for the revival of religion in the public sphere”.* The question
is: has religion so completely lost its social role that it operates as nothing
more than personal belief?

Casanova looks at five cases from two religious traditions (Catholicism
and Protestantism) in four countries (Spain, Poland, Brazil and the United
States). In Spain and Poland, Casanova analyses the positive role of the
Catholic church in the transition from authoritarian to democratic regimes.
In Brazil, the case of Liberation Theology is examined as an instance of the
church’s commitment to human rights, and the defence of society and its
autonomy from the incursions of the state. The final cases deal with
evangelical Protestantism and Catholicism in the United States. Here too,
analysis centres on the politicized nature of religion, its intervention in
public debates (around military power, economic justice, abortion), and its
role in participating in and also in restructuring the public sphere of what
Casanova terms civil society.

These cases challenge post-war assumptions about the role of modernity
and secularization, that contemporary religion in those societies rooted in the
Christian tradition is a marginal or, at most, a private matter. Casanova
argues a strong case for the “repoliticization” and “deprivatization” of religion,
at the close of the twentieth century.’ This deprivatization is not restricted to
Western society and Christianity.® Instead, its horizons are widened to include
other religious traditions as well, such as Islam, Judaism and Hinduism.

Casanova is not alone. The rejection of the thesis of secularization — as
religious decline — is increasing.” Peter Berger, for instance, admits his “big
mistake which [he] shared with almost everyone who worked in this area in
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the 1950s and 1960s, [that is] to believe that modernity necessarily leads to
a decline in religion”.® This means that treating religion as purely a private
matter, as a prequisite of modernity, should be called into question.

Instead of suggesting a “separation”, Casanova takes the view of
secularization as differentiation. Religion must be differentiated from other
spheres of public life, such as the state.” David Hollenbach explains this
position further:

The differentiation of religion and various dimensions of public life has a
different connotation than does “separation” ... Religious influence in
public and even political life can occur, however, even where state and
church are institutionally distinct. Thus, there is a third alternative to
“integralism” [church-state unity] on one hand and the privatization of
religion on the other. In this third alternative, religious communities can
have an impact on public life, while at the same time, free exercise and non-
establishment of religion are fully protected.'

In his other work, Hollenbach argues that religious beliefs and traditions
may have their influence on law and state policy in an indirect way. This
occurs through the activity of self-governing citizens, informal discussion,
voting, political campaign, and lobbying."" Thus, the role of religion in public
life does not imply that all political institutions are under the control of
religion. It is not theocratic nor linked to any particular belief. General belief
in God can be upheld by the state, but not the beliefs of any one specific
religion. Religion is seen as value, virtue, common good, inspiration and
moral obligation. In this third alternative, differentiation of religion from the
domain of state power does not rule out all religious influence in public life,
nor in politics, broadly conceived. This can happen because the main role for
public religion is to strengthen civil society vis-a-vis the state.'?

In this regard, Saiful Mujani also argues that people who are religious,
and active in religious activities, become democratic, and contribute to
democratic development as well. For instance, in the context of Indonesia,
participation in religious organizations like Nahdlatul Ulama or Muhammadiyah
leads the community to be more open towards the complexities of social life.
Since democracy requires political engagement and political participation, it
can be argued that the involvement of religious organizations in public life in
various other non-religious civil society activities (such as arisan [social
gatherings with door-prizes], voluntary activities in the village or ward,
sports, cultural clubs, co-operatives, labour unions and professional
organizations) is important as social capital of democracy." In short, having
conducted two national mass surveys in 2001 and 2002, he argues that
religious people tend to be supportive of democracy.™
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In Indonesia, Pancasila (the five pillars that eventually became the state
foundation: Belief in one God, Humanitarianism, National Unity,
Representative Democracy, and Social Justice) in this regard basically
compromises between secularism, where no single religion predominates in
the state, and religiosity, where religion (especially Islam) became one of the
important pillars of the state. An Islam-inspired agenda is welcome, to the
extent that it corresponds with, and does not contradict, Pancasila. In other
words, it is a common belief that Indonesia is neither a secular nor an Islamic
state. Both terms have negative images in Indonesian society, and therefore
the use of the terms “secular” and “Islamic state” has been avoided in legal and
political areas. Under the 1945 Constitution, Indonesia has been designed to
stand in the middle position, or — borrowing Hollenboch’s term — follow
“the third alternative”.’ The Pancasila-based state, which begins with the
principle of “One Godhead”, not only allows but also encourages religion to
inspire Indonesian public life in humanitarianism, national unity, representative
democracy, and social justice.

However, it is misleading to say that there has been no attempt at
advocating Islam as the state ideology throughout the history of the Republic.
In fact, some Muslim groups were unhappy to stand in the middle position,
as has been discussed in Chapter 3. They demanded that the Constitution
should have a clear position: the logical consequences of a Muslim-majority
state was to have Islam as the state foundation. The presence of an Islamic
state, then, was perceived as an efficient tool to bring all Indonesian
Muslims’ faith to a higher state. In a current position, such a function
would be less effective.

Having learned from history that any attempt to change Indonesia into
an Islamic state is doomed to failure, in the light of the reform era, owing to
Socharto’s resignation after a thirty-two-year presidency, several Islamic groups
proposed inserting a clause in the 1945 Constitution that would guarantee
the implementation of sharia. This suggests that they did not want to
establish an Islamic state; but demanded only the application of their own
law to themselves.

However some questions remain: what, for instance, do they mean by
sharia? Since one of the aims of constitutionalism is to protect minority
rights, their asking for constitutional protection for the implementation of
their law and belief is questionable. Have they felt, as a majority group, that
their rights and freedoms are less than protected in the 1945 Constitution; or
is it right to see their proposal as only a “bridge” for greater demands (the
establishment of an Islamic state)? What is the difference between having
Islamic law fully implemented, and establishing an Islamic state? I will
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examine these issues, firstly by looking at constitutional provisions on religion,
followed by a brief explanation on the five official religions in Indonesia.
Afterwards, analysis of the concept of an Islamic state in Islamic literature will
be useful in order to understand the proposal to implement sharia.

RELIGION IN THE 1945 CONSTITUTION

Article 29 of the Indonesian Constitution under the title of “Religion”
provides to “all persons the right to worship according to his or her own
religion or belief”, and states that “the State is based upon belief in one
supreme God”. Believing in one supreme God becomes the state religion. By
not referring to any particular belief, this Article deals with religious pluralism,
autonomy and freedom of religion. There are a number of reasons why
Indonesia is neither a secular state nor an Islamic state on the basis of this
constitutional provision.

Firstly, unlike the Indian and Turkish Constitutions, the 1945 Indonesian
Constitution does not state that the nation is a secular one. In its preamble,
the Indian Constitution states that “We, the people of India, having solemnly
resolved to constitute India into a sovereign socialist secular democratic
republic, ...” [Constitution of India, Forty-second Amendment Act, 1976,
s. 2]. In Turkey, the preamble stipulates that, “as required by the principle of
secularism, there shall be no interference whatsoever by sacred religious
feelings in state affairs and politics”.'® Not only do both India and Turkey not
recognize nor establish state religions, but also their constitutions state clearly
that they are secular states, although it is well known that Hindus and
Muslims form the majority in India and Turkey, respectively.

Secondly, unlike the Constitutions in Iran, Egypt and (Basic Laws of)
Saudi Arabia, no single word in the Indonesian Constitution refers to Islam
as the state ideology. As has been examined in previous chapters, the
Constitution does not give Islam special rights and provisions. It is worth
considering that, unlike the Egyptian Constitution, the 1945 Indonesian
Constitution does not regard Islamic law as the primary source of law. It can
safely be stated that, from this point of view, Indonesia is not an Islamic state.

Thirdly, while Article 29 of the 1945 Constitution provides freedom of
religion, there is no provision that states that the state shall not interfere in
religious affairs; nor that religion shall not interfere in the affairs of the state.
The lack of such a provision leads T. B. Simatupang, a Protestant scholar, to
interpret this as meaning that “the Pancasila-state is responsible not only for
ensuring religious freedom, but also for promoting the role of religions in
society”.” It is in this sense that the Department of Religious Affairs was
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founded in 1946. It supervises religious education, Muslim marriages, the
Islamic courts (which deal with divorce and inheritance matters only) and the
haj (pilgrimage). It also has separate directorates for the other religions:
Catholicism, Protestantism, Hinduism and Buddhism.

The above functions make the Indonesian Department of Religious
Affairs fundamentally different from the Department of Religious Affairs in
Turkey. Under Article 136 of the Turkish Constitution, “The Department of
Religious Affairs, which is within the general administration, shall exercise its
duties as prescribed in its particular law, in accordance with the principles of
secularism, removed from all political views and ideas, and aiming at national

solidarity and integrity.”

Five Official Religions

It has been stated earlier that belief in one supreme God is a “state religion”
in Indonesia. However, it does not mean that Indonesia follows syncretism,
which mixes all religions into one belief. It does mean that Indonesia recognizes
any religion that believes in one God. The language used in this Article 29
postulates a universal value. The problem comes when Presidential Decree
No. 1 of 1965 (which was adopted later in Law No. 5 of 1969) interprets the
clause to cover only five faiths: Islam, Catholicism, Protestantism, Buddhism
and Hinduism. Religious organizations other than those of the five recognized
faiths are able to register with the government, but only with the State
Ministry for Culture and Tourism and only as social organizations. Since
then, it has become a popular practice for the state to recognize only these five
religions as a set of official state religions.'®

The latest data available from 2000, account for 201,241,999 Indonesians;
the Indonesian Central Bureau of Statistics (BPS) estimated that the census
missed 4.6 million persons. The BPS report indicated that 88.22 per cent of
the population label themselves as Muslim, 5.87 per cent as Protestant, 3.05
per cent as Catholic, 1.81 per cent as Hindu, 0.84 per cent as Buddhist, and
0.2 per cent as “Other”, including traditional indigenous religions, other
Christian groups and Judaism."” Animism and other types of traditional
belief systems, generically termed “Aliran Kepercayaan”, are still practised by
sizeable populations in Java, Kalimantan, and Papua. Many of those who
practice Kepercayaan describe it as more of a meditation-based spiritual path
than a religion. The law requires adult citizens to carry a national ID card
(KTP), and this card lists the citizen’s religious affiliation. Animists,
Confucianists and followers of the indigenous religion of the Dayak people in
Indonesia find it difficult or impossible to obtain a KTP that accurately
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reflected their faiths, and consequently, many are identified incorrectly as
adhering to one of the five religions. They are “forced” to identify themselves
with one of the state-recognized religions.?

Since the Government recognizes only five major religions, persons of
other faiths frequently experience official discrimination, often in the context
of civil registration of marriages and births, or the issuance of identity cards.
Those who choose not to register their marriages or births of children risk
future difficulties. For example, many children without a birth certificate
cannot enrol in schools or may not qualify for scholarships. Individuals
without birth certificates will not qualify for government jobs.

The second problem is related to equal treatment for the five state-
recognized religions. Although the 1945 Constitution guarantees people
freedom to exercise their beliefs, the Constitution does not prevent the
Parliament from passing laws that favour one of the five state-recognized
religions. In comparison with the United States, its first amendment has
been interpreted as requiring a secular state since it states that: “Congress
shall make no law respecting an establishment of religion.” Since Indonesia
does not follow the American model, it is possible that Islam as the religion
of the majority receives “special” treatment. There are some indications of
this possibility: there are some laws which regulate Muslim affairs, such as
the law on religious courts, zakat (alms), wagqf (religious endowment), and
haj (pilgrimage), whereas other religions do not have such special
regulations.”! Moreover, the Department of Religious Affairs practically
becomes a Muslim department and no non-Muslim has ever been appointed
as the Minister for Religious Affairs.

The government requires official religions to comply with the Ministry
of Religious Affairs and other ministerial directives, such as the Regulation on
Building Houses of Worship (Joint-Ministerial Decree No. 1 of 1969), the
Guidelines for the Propagation of Religion (Ministerial Decision No. 70 of
1978), Overseas Aid to Religious Institutions in Indonesia (Ministerial Decision
No. 20 of 1978), and Proselytising Guidelines (No. 77 of 1978). All these
regulations are allegedly aimed at supporting and protecting Muslim affairs.
For instance, many members of minority faiths complain that the government
has imposed unequal treatment regarding the building of houses of worship.
It is more difficult for non-Muslims to acquire a building licence.?

On the other hand, some Muslim groups take the view that their right to
practise their own belief, as stipulated in Article 29(2), has not been fully
exercised. They believed that the full implementation of sharia is part of their
freedom of religion. Since it has not been achieved yet, owing to the political
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and legal problems outlined in Chapter 3, they have proposed the adoption
of the famous seven words, which involved a requirement for Muslims to
observe sharia. During the last half-century, Indonesian Islamic-based parties
have been attempting periodically to have the seven words reinstated, but
without success.

The third problem is that the government has been involved in
determining which school of teachings of a particular religion can be
accepted in Indonesia. However, Article 29 of the 1945 Constitution does
not “provide any criteria for deciding whether a certain religion is based on
Belief in One God or which authority would make such decision”.?® Quite
often the government acts as a “judge”, or as some say as “God”, by having
the right to decide which faiths and beliefs are classified as illegitimate sects.
In order to secure this role, the government establishes the Bureau for
Supervision of Religious Movements (Pakem) under the Ministry of Religious
Affairs, and staffed it with people from the Attorney-General’s office. The
Ahmadiyah group, for instance, has been declared as an illegitimate form of
Islam. Among Buddhist adherents, there are two major social organizations
— the Indonesian Great Sangha Conference (KASI) and the Indonesian
Buddhist Council (WALUBI). However, relations between WALUBI and
KASI are strained, with KASI members feeling that the Government has
unfairly thrown its support behind WALUBI. Smaller Christian groups
include the Jehovah’s Witnesses, who claim an active membership of
approximately 17,100, not including children. The existence of the Jehovah’s
Witnesses is not officially recognized in Indonesia. These instances suggest
that discrimination occurs not only among religions, but also among sects
within a particular religion.

In this subsection, I have evaluated the position of religion under the
1945 Constitution. The discussion has gone further by examining some
problems related to state-recognized religions and inter-relationship between
and within them. Such problems have opened the door to political compromise
or confrontation between different groups with their own ideas of religious
freedom. I have also pointed out that the main problem is the reduction of
the value of the universal statement of Article 29 on the belief in one God, by
the government’s interpretation of this Article. Another problem is related to
the desire of some Muslim groups to promote a greater role for Islamic law.
The discussion below will focus mainly on the second problem. Against this
background I will discuss the political process and the debate on Article 29
during the MPR session, followed by an analysis of the proposal to include
sharia in Article 29 of the 1945 Constitution.
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POLITICAL CONTEXT

Chapter 3 has examined the fact that, for more than half a century, Indonesia
has been unable to conduct an uninterrupted dialogue concerning the position
of shari‘a in the Constitution. In 1945 and 1955, efforts were hampered by
the pressure of time, and the political manoeuvrings by Soekarno and the
military. Under Socharto, debate was forbidden since his government was
afraid of its disruptive potential. There was a worry that such discussion on
Article 29 in the post-Socharto era would persuade some elites, particularly
the military and the government, to use an unconstitutional way to end the
debate, as had happened in the past. However, it is essential to note that the
debate during 1999-2002, as part of constitutional process, went smoothly.
There was no voting, no presidential decree to dismiss the Parliament, no
military force and no imprisonment for Muslim leaders.

However, it is misleading to say that there was no hot debate. In fact,
debate and discussion on Article 29 took place inside and outside Parliament
during the 1999-2002 constitutional reform period. It was clearly a sensitive
issue, which invited comment from diverse voices in Indonesian society. For
instance, the Islam Defence Front (FPI) mobilized thousands of its supporters
outside the Parliament building. They demanded the 1945 stipulation on
Islamic law be included in any constitutional amendment.* In addition, the
First Indonesian Mujahidin Congress of November 2000 called for the
inclusion of the Jakarta Charter in the Constitution and for shariz to be
applied as state law.”> Some went even further. The periodical Zémpo reported
on student cells in the Bogor Agricultural Institute (IPB) and the Bandung
Institute of Technology (ITB). These two leading Indonesian state universities
had sworn oaths of allegiance to the Proclamation of the Islamic State of
Indonesia, which was declared in 1948 by Kartosurwiryo, the leader of the
Darul Islam rebellion. These student cells declared the Soekarno-Hatta
declaration of an independent republic in August 1945 as null and void.*

Within Parliament, political parties PPP and PBB lodged their formal
proposal to amend Article 29 by reinserting sharia into the Constitution.
Both parties had small number of seats in the Parliament. If the PBB votes are
combined with those for the PPP, the pro-formal sharia group total vote rises
to 12 per cent (71 seats). The two biggest Islamic organizations in Indonesia,
Nahdlatul Ulama (NU) and Muhammadiyah (then part of the Masyumi
Party), which pushed for an Islamic state in 1955, have departed from their
1955 position as they no longer share the agenda of formally adopting sharia
into the Constitution.
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Hasyim Muzadi of NU argues that fighting for sharia to be enforced in
Indonesia is not realistic. He urges the need to develop universal values for
the people’s prosperity instead of pushing the idea for sharia.”” According to
Syaf'i Maarif of Muhammadiyah, the Laskar Jihad (Jihad Warriors) in Solo
felt disappointed with the Muhammadiyah for not supporting the restoration
of the Jakarta Charter in Article 29. Some Muslim hardliners allege that the
NU and Muhammadiyah are no longer Islamic, or are no longer articulating
Muslim aspirations. Maarif was reported to have said: “I believe that many
people within our (NU and Muhammadiyah) community will condemn our
stance, but I have warned them that we must be committed to promoting
unity, which our founding fathers declared when establishing this nation.””

Both NU and Muhammadiyah leaders assert that even without formal
acceptance of sharia in the Constitution, Muslims” demands can be met by
the state. In the words of Anies Rasyid Baswedan, “the focus is no longer on
how to bring Islam into the foundation of the State, but how to bring Islamic
coloration into policies produced by the State.”” This departure shows that
the two Islamic organizations have used the substantive sharia approach. In
Parliament, the PKB with 51 seats and PAN with 35 seats, which have close
connections with the NU and Muhammadiyah, respectively, rejected the
proposal to include sharia in Article 29.

With a combined total of only 71 seats, it was understood that the PPP
and PBB did not want members of the MPR to vote on their proposal. In
committee meetings, other political parties and appointed police, military
and functional representatives who together held a majority of seats in the
MPR, rejected proposals to amend the Constitution to include sharia and,
therefore, the measure never came to a formal vote. Yusril Thza Mahendra,
General Chairman of the PBB, argued that the truth (i.e., sharia) cannot be
subject to voting.** Lukman Hakim Saifuddin also stated that they were
aware that their struggle would not succeed at that time, but they would
reopen the debate in the future. That is the reason behind their decline for a
formal vote as it could hamper their efforts to bring up the proposal of the
amendment in future.’!

According to Mutammimul Ula of the PK, it would take fifty to seventy
years to reopen the debate. He refers to the very fact that it had taken more
than fifty years (1945-2000) to initiate the discussion on Article 29 in a
constitutional way. Ula also asserts that unless Islamic political parties gain
two-thirds of the parliamentary seats, as a requisite to changing the
Constitution, the issue would never be brought up again. According to Ula,
Islamic political parties could win majority support only in the next fifty to
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seventy years.*> In the words of Hamdan Zoelva, “our party has proposed to
include shari’a in Article 29. We have to stop our struggle due to limited
support from other members of the MPR, but the idea is still there, and we
will never withdraw our proposal. In terms of constitutional debate, this is
not the end of our struggle.”

When we met in December 2003, Zoelva also promised to use the issue
of Article 29 as the PBB’s political campaign during the 2004 general election.
As has been mentioned earlier, in 1955 the supporters of the Jakarta Charter
obtained 40 per cent of the seats. However, in 1999, the proponents of the
inclusion of sharia in the 1945 Constitution won only 12 per cent, a 28 per
cent decline since 1955. The results of the recent 2004 general election show
that the PPP has won 8.2 per cent of the votes and PBB only 2.6 per cent.*
This means that both parties have 10.8 per cent (see Table 6.1), a slight
decrease from 12 per cent in 1999. This result shows that almost 90 per cent

TABLE 6.1
Indonesia 2004 National Legislative Election Results
Party (in order of seats won) National Vote (%)  DPR Seats
Golkar 21.6 128
Indonesian Democracy Party-Struggle (PDI-P) 18.5 109
Development Unity Party (PPP) 8.2 58
Democrat Party (PD) 7.5 57
National Awakening Party (PKB) 10.6 52
National Mandate Party (PAN) 6.4 52
Prosperous Justice Party (PKS) 7.3 45
Reform Star Party (PBR) 2.4 13
Prosperous Peace Party (PDS) 2.1 12
Star and Crescent Party (PBB) 2.6 11
Nationhood Democracy Unity Party (PPDK) 1.2 5
Concern for the Nation Functional Party (PKPB) 2.1 2
Pioneer Party 0.8 2
Indonesian Unity and Justice Party (PKPI) 1.3 1
Freedom Bull National Party (PNBK) 1.1 1
Marhaenisme Indonesian National Party (PNIM) 0.8 1
Indonesian Democratic Upholder Party (PPDI) 0.8 1
Pancasila Patriot Party 0.9 0
Indonesian NU Unity Party (PPNUI) 0.8 0
Freedom Party 0.7 0
United Indonesia Party (PSI) 0.6 0
New Indonesia Alliance Party (PPIB) 0.6 0
Regional Unity Party (PPD) 0.6 0
Democratic Socialist Labor Party (PBSD) 0.6 0
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of Indonesian people are not in favour of the PBB’s and PPP’s campaigns to
implement shari'a at the state level.

ARTICLE 29 IN QUESTION

Chapter 3 examined the fact that during the Soeharto regime, the Government
prohibited all advocacy of an Islamic state. With the loosening of restrictions
on freedom of speech and religion, following the fall of Soeharto in May
1998, proponents of the Jakarta Charter resumed their advocacy efforts. This
section will focus on constitutional debate regarding Article 29 during the
MPR session. Firstly, I will discuss the arguments put forth by several Islamic
political parties, which proposed the amendment of Article 29. Then, the
counter-arguments against the amendment of Article 29 will be discussed.
There were four opinions prevalent in this issue. There was a group that
proposed the reinsertion of the famous seven words; another group suggested
modifying Article 29 by mentioning not only Islam but also all religions;
others tended to believe that all five pillars in Pancasila should be added to
Article 29, not only the first pillar; and, finally, the majority members of
parliament took the view that Article 29 should remain unamended.

Arguments to Amend Article 29

The main argument for reinserting the famous seven words (see Table 6.2,
alternative 2) was that since Muslims have accepted a Pancasila state — and
this could be seen as “the greatest gift and sacrifice of the humble Indonesian

TABLE 6.2
List of Alternatives for Article 29

Alternative 1 The state is based on Belief in One Almighty God.

Alternative 2 The state is based on Belief in One Almighty God with the obligation upon
the followers of Islam to carry out Islamic law.

Alternative 3 The state is based on Belief in One Almighty God with the obligation upon

the followers of each religion to carry out its religious teachings.

Alternative 4 The state is based on Belief in One Almighty God, Just and Civilised
Humanitarianism, the Unity of Indonesia, Democracy Guided by the
Wisdom of Representative Deliberation, and Social Justice for all
Indonesians.
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Muslims as a majority population for the sake of Indonesian national unity
and integrity”®” — Muslims should ask for “compensation”; and that the
Constitution guarantees the implementation of Islamic law as part of their
freedom to exercise religion. This means that the PPP and PBB, which
proposed introducing sharia, were not asking for Indonesia to establish an
Islamic state. What they wanted was only the implementation of Islamic law
for Muslims.*

This proposal invites several important questions: First, after Islamic law
has been fully implemented, what is the difference in features between an
Islamic state and the Pancasila state? Second, a number of questions relating
to Islamic law also appear: what do they mean by “shari’a”? Does it mean the
inclusion of hudud? Will Islamic law become one of the sources of Indonesian
law, which would change the Indonesian legal system dramatically? Third, it
is also important to note that without the existence of the famous seven
words, the government has accommodated Muslim aspirations, for instance,
by issuing several laws and regulations on Muslim affairs. If they want
another regulation or statute in order to support their practising of Islam as
a way of life, Muslims or Muslim parties can propose such bills through
Parliament, as has been done on several occasions. Why is it necessary to
amend Article 29 when Islam can be practised freely? I will examine these
issues in detail in the next sections.

Implementing Islamic Law, or Establishing an Islamic State

By presenting the argument that Islamic political parties do not want to
establish an Islamic state and ask only for the right to practise Islamic law, the
positions of both the PPP and PBB led to the assumption that sharia is not
the important ingredient of an Islamic state. This assumption will be examined
by analysing Islamic literature. I assert that the assumption is false since
Islamic literature shows that, for the proponents of an Islamic state, the test
of whether the state can be called Islamic or not is whether sharia is fully
enforced or another body of law is in operation. This issue is far more
complex than that suggested by the Islamic political parties.

As stated in Chapter 2, the definition of what constitutes an Islamic
state is debatable. In Asghar Ali Engineer’s words, “There is no fixed
concept of an Islamic state.” To put it differently, Muslim scholars have
not reached an agreement regarding the concept of what is an Islamic state
and what is a non-Islamic state. However, for proponents of an Islamic
state, it is important to divide the world into at least two divisions: the
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territory of Islam (dar al-Islam) and the territory of unbelievers (dar al-
Kufr), known also as the territory of war (dar al-Harb).**

What then are the main elements that distinguish the differences between
the two worlds? Abu Yusuf (d. 182 AH/798 AD) took the view that if sharia
is enforced, the territory becomes dar al-Islam.*® Muhammad al-Shaybani
(d. 189 AH/805 AD) also stated that once a dar al-Islam replaced Islamic law
with foreign law, it could no longer be considered an Islamic state.*” These
opinions are based on the fact that Islamic law is an essential part of Islamic
faith. Accordingly, Islam encompasses all domains, including law and the
state, and that the state and the religious community are one and the same.

Habib Rizieq Shihab, the leader of Front Pembela Islam (FPIL, or Islamic
Defence Front) has stated clearly that “if shariia is enforced, then Indonesia
will become an Islamic state automatically, whether you want to call it the
‘Islamic Republic of Indonesia’ or maintain the title ‘Republic of Indonesia,
is not a problem.”" Accordingly, submission to the rule of Islam necessitates
the existence of the Islamic state. If that is the case, then enforcing sharia in
a formal way, as proposed by some Islamic political parties during constitutional
debate in 1999-2002, could be suspected of being a “bridge” in the planned
establishment of an Islamic state.

In the context of enforcing Islamic law, sharia can be split into five levels:
personal status (marriage, divorce); economic matters (banking); proscribing
practices seen as unlslamic (alcohol consumption, gambling, inappropriate
dress); criminal law; and as a guide for government matters.”” Was the
proposal to amend Article 29 by reinserting the implementation of sharia
related to all of these levels?

Muslims tend to agree on certain basic premises about the nature of
sharia. They agree that sharia is the sum total of God’s normative
categorizations of human acts. God has placed every conceivable act into one
of five ethico-legal categories: obligatory (wajib), recommended (mandub),
permissible (mubah), reprehensible (makrub), and forbidden (haram). Muslims
must strive to determine what acts fit into what categories and to live their life
accordingly. However, as has been discussed in Chapter 2, these basic points
of agreement quickly give way to innumerable disagreements. Islamic scholars
disagree as to the appropriate way to analyse the Qur’an and the traditions of
the Prophet in order to discover the rules of sharia. They thus group themselves
into competing schools, defined by their different methods of deriving rules
from the dictates of the Qur'an and the example of the Prophet. Because they
use different ways of deriving and expanding God’s law, the competing
schools ultimately ended up with different rules and regulations. Each
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champions its own rules as the true rules of sharia. Therefore, the question is:
What do proponents of this proposal mean by shari'a?

Which Shari'a?

In contradiction to the five legal spheres explained above, Lukman Hakim
Saifuddin of the PPP explains that there are three levels of sharia. Firstly,
shari'a as universal values in relation to justice, humanity and equality. Sharia
in this meaning should be implemented for all people. Secondly, sharia as
special regulations for all Muslims, such as pilgrimage and charity. Non-
Muslims will not be the subject of these regulation. Thirdly, sharia that is
interpreted and practised differently by various schools of thought (madhahib).
He mentions the wearing of the veil (jilbab or tudung) and implementing
hudud as examples of the third level, which is subject to controversy even
among Muslims themselves.

According to him, like other parties, the PPP is always striving for the
first meaning of sharia (i.e., universal values). He also asserts that the PPP
will not ask for the implementation of sharia at the third level since not all
Muslims agree with it. The proposal to amend Article 29 is aimed at
guaranteeing the implementation of sharia up to the second level.

However, when asked if it is correct that even without reinserting the
famous seven words, Indonesian Muslims have enjoyed special regulations on
Islamic law, Saifuddin admitted this was correct. However, he quickly stated
that “this [constitutional debate] is our momentum to reopen the matters
which were prohibited [to be discussed] by Soeharto. We do not want to miss
this opportunity since our supporters want to see us delivering their aspirations,
and who knows, if Allah wills it, we would succeed [in amending the
article].”® In asking the question, I was referring to the fact that Indonesia
already has a sharia judicial system, based on Law No. 7 of 1989, operating
through a network of Religious Courts (Pengadilan Agama), which has
jurisdiction in marriage, divorce, inheritance and wagf (religious endowment).
This answer shows that, for politicians, there is always an opportunity to
show their commitment to supporters.

Hamdan Zoelva of the PBB gives more clarification. According to him,
although several regulations on Islamic matters have been implemented,
particularly during the later period of the Soeharto government and also
during the Habibie government, there is no guarantee that the next
government and Parliament would not abandon such regulations. Statutes
can easily be replaced by other statutes. This explains why a constitutional
guarantee is necessary.**
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When I asked Zoelva if “is it right that Article 29(2) already guarantees
that everyone is free to exercise his/her own faith?”, he replied, “It is not
enough! What we need is a clear provision that there is an obligation for the
state to give Muslims their right to observe Islamic law.”® This statement
would invite questions on rights to observe other religious law. When the
right to freedom of religion or belief is mentioned, the first thing that comes
to mind is the right of individuals to act in accordance with conscientious
beliefs, to worship freely, and to be able to enjoy life in society without
discrimination on the basis of such beliefs. However, if the Constitution
discriminates one religion over others, it will invite problem of inequality.

Equality

Equality may mean identical treatment for everyone. The simplest version of
this concept forbids laws from excluding anyone, or drawing any distinctions
between people. Therefore, the Constitution should protect minority groups
and individuals. It goes further that the Constitution should not be interpreted
by majoritarian institutions, such as the legislature. Since judges at the
Constitutional Court (Mahkamah Konstitusi) are not elected and are not
accountable through the elections, they are best able at interpreting the
Constitution in a way that will protect minorities. Accordingly, the principles
of equality and protecting minority rights will be tainted if Article 29 is
amended by mentioning Islamic law.** What about other religions?

It is in this context that the PKB,” PAN and PKS proposed this alternative
to Article 29: “The state is based on Belief in One Almighty God with the
obligation upon the followers of each religion to carry out its religious
teachings” (alternative 3 in Table 6.2). These parties believe that this version
will satisfy all groups. T. B. Soemandjaja of the PK (Justice Party), for
example, highlighted that this proposal would suit the plural society of
Indonesia.”® According to Hidayat Nur Wahid, President of the PK, instead
of proposing the reintroduction of the famous seven words of the Jakarta
Charter, his party refers to the Medina Charter, which was created by the
Prophet along with the Jewish community.®

The Medina Charter declared all Muslim and Jewish tribes of Medina to
be one community. At the same time, each tribe retained its identity, customs
and internal relations. Among the rights protected was the right to freedom
of religion.>® Another reason to refer back to the Medina Charter rather than
to the Jakarta Charter is provided by Mutammimul Ula, one of the leaders of
the PK. He stated firmly that his small party was trying to avoid the sentiment
or feeling of the Jakarta Charter owing to its connection to the historical and
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political context of the past. In essence, he said, like the Jakarta Charter, the
Medina Charter also enforces Islamic law, since the charter stipulated that:
“In case of any dispute or controversy, which may result in trouble, the matter
must be referred to Allah and Muhammad.” He then admitted that by
proposing the Medina Charter his party was able to avoid a dilemma. On the
one hand, the national political atmosphere did not support the inclusion of
the Jakarta Charter, and on the other hand, the PK constituents support the
enforcing of Islamic law through the amendment of Article 29.%!

If other political elites and military did not want to use words from the
Jakarta Charter, then why did the PPP and PBB not try to find other words?
I posed this question to Saifuddin. His reply was: “the famous seven words
represent a symbolic defeat of the Muslim struggle in Indonesian history to
enforce Islamic law. And it is also important to borrow the famous seven
words of the Jakarta Charter, since the Presidential Decree of 5 July 1959
stipulates that the Jakarta Charter inspires the 1945 Constitution.”? In order
to ensure “victory” of the history, it seems that Saifuddin’s party (PPP) wanted
to step forward from treating Jakarta Charter as an “inspiration” to put the
Jakarta Charter in the body of the Constitution (i.e., Article 29).

Zoelva provides other interesting arguments. He takes the view that his
party did not want to adopt the varient, “The state is based on Belief in One
Almighty God with the obligation upon the followers of each religion to
carry out its religious teachings” (alternative 3 in Table 6.2), since his party
believes that only Islam has a holy law. Other religions do not have special
laws; they only provide ethics and theology. He added further, “this is the
reason why other religions will also reject Alternative 3, since they are aware
that this alternative is a sneaky way. We do not want to use ambiguous
language. We want the famous seven words back into the 1945 Constitution.”

Zoelva’s statement may be questioned on at least four grounds. Firstly, it
is not entirely true that other religions do not have their own sacred laws. For
instance, the juridical law of the Roman Catholic Church is Canon Law,
which is the body of laws and regulations made by, or adopted by, ecclesiastical
authority.” Canon Law is not a moral code. It is the administrative, civil,
jurisdictional, procedural and penal law of the Catholic Church. In addition,
Patrick Glenn also showed that the Hindu religion has its own legal tradition.
Hindu law is a body of rules, customs and usages guiding the beliefs and ways
of life of the Hindus. There are two schools of thought about Hindu law,
namely Dayabhaga and Mitaksara. The Dayabhaga, a treatise on the inheritance
and succession, based mainly on the Yajnavalkya-smrti, is believed to have
been written sometime after the eleventh to thirteenth centuries by
Jimutavahana. On the other hand, the Mitaksara, written by Vajnanesvara
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(eleventh century), seems to be an elaborate commentary on the Yajnavalkya-
smrti. On matters relating to inheritance and succession, the Dayabhaga was
used extensively as an authority in Bengal.”

Secondly, the rejection by other political parties of Alternative 3 is owing
to the fact that it is redundant. Article 29(2) has already guaranteed freedom
of religion, and therefore there would be a repetition once alternative 3 of
Article 29(1) was adopted. It is for the same reason that alternative 4, which
borrowed all of the pillars of Pancasila, was rejected. From both technical and
legal viewpoints, such repetition should be avoided. Thirdly, another reason
for the rejection of alternative 3 by other parties is to avoid losing in the
voting game, since too many alternatives would break up the votes, and it
would be possible that the proposal to insert the seven words of the Jakarta
Charter would succeed. Therefore, they chose to keep the original Article 29,
and reject any alternative to modify it.”°

Fourthly, Christian scholars reject alternative 3, since they do not want
the state to be involved in religious affairs. Their faith cannot, and should
not, be regulated by the Constitution, as this would lead to the politicization
of religion. T. B. Simatupang, a Protestant scholar, stated clearly that “there is
nothing in the Pancasila that is in contradiction with the Christian faith.””
On the relationship between the Church and the state in Indonesia, Eka
Darmaputera, another Protestant scholar, takes the view that “ada pemisahan
tapi tidak ada keterpisahan” (there is separation but not division).*® Therefore,
he believes that:

Once religion allows itself to be co-opted by a certain political power, it will
instantly lose its transcendental character. And the society will lose the
opportunity to enjoy the very characteristic contribution only religion
could give, i.e. its transcending-critical engagement. At the same time,
when politics allows itself to become merely a tool of certain religious
interests, it will also immediately lose its most noble function, namely to
protect the well-being of all its citizens, without discrimination. Both the
politicization of religion and the religionization of politics are actually
suicidal, for all the parties concerned.”

However, Darmaputera does not suggest strict separation of religion and
the state. He believes that there is always a religious character to the state and
a political dimension to religion. Every person is simultaneously a religious
and a political creature. To put it differently, although religion and the state
should not be united in institutional terms, religion is inseparable from
politics in terms of the involvement of society (including the Church) in
public affairs. In this sense, Darmaputera asserts that the Pancasila state is the
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only viable alternative if Indonesia is to maintain its unity and pluralistic
character.®’ In other words, Darmaputera rejects the proposal to establish an
Islamic state. To him, Indonesia is a multi-religious state.

Frans Magnis Suseno, an Indonesian Catholic scholar, has similar views.
He rejects a secular state as well as a religious state. He explains that:

Though there are differences between Islam and Christianity, in terms of
religious tasks towards peoples life, basically, as far as I see, they both agree
that religious life could not be restricted to mosque or church buildings, nor
limited to Fridays or Sundays, but should also be extended to all aspects of
manss life. Christians are also Christians when they get involved in economics,
and Muslims would not leave their faith when they participate in politics.*!

In short, the Pancasila-based state is a place where no religion in Indonesia
wins, and no one loses. It is a win-win solution for all religions. On one hand,
it is a state where religious life is supported and advanced and, thus, it is not
secular. On the other hand, religion is not directed at other faiths coercively
and, thus, it is not a religious state either. He claims that Pancasila values not
only do not oppose but indeed harmonize with the Christian faith.> This
does not imply that the Church’s participation in Indonesia would lead to the
establishment of a Catholic or a Protestant country.®

Non-Muslims as Second-Class Citizens

The fear of non-Muslims over their status under shari’a can be understood by
looking at the concept of dhimmi (non-Muslims under Muslim rule). Non-
Muslims tend to stress the inequality of non-Muslim residents as citizens of
secondary rank under the term dhimmi, whereas Muslims emphasize the
tolerance of Islam. Muslims, for instance, point out to the fact that Islamic
law allows non-Muslim communities living under Islamic rule to be entitled
to legislative and judicial autonomy, with regard to their religious and personal-
status affairs. Al-Shaybani explains that the Christians as dhimmi have all the
freedom to trade in wine and pork in their towns freely, even though such
practice is considered immoral and illegal among Muslims. However, dhimmi
were prohibited from doing the same in towns and villages controlled by
Muslims.®* Al-Mawardi recognizes the right of dhimmi to hold public office,
including the office of judge and minister.®

To put it differently, dhimmi, who included monotheists such as Jews and
Christians but not pagans, were allowed to practise their religions and follow
their own community laws, as long as they accepted a politically subordinate,
tributary status. Karen Armstrong points out: “In the Islamic empire, Jews,
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Christians and Zoroastrians enjoyed religious freedom. This reflected the
teachings of the Qur’an which is a pluralistic scripture, affirmative of other
traditions. Muslims are commanded by God to respect the People of the
Book, and reminded that they share the same belief and the same God.”®

However, under Islamic rule, non-Muslims cannot be appointed as caliph
nor president. Under formal shari’a approach, it seems that the value of non-
Muslims’ leadership skills and other qualities is seen as less than that of
Muslims, by the suggestion being made that a person’s righteousness can
create a basis for unequal treatment. The dhimmi are freed of military
obligation and zakat, but have to pay jizgyah (tax) to guarantee their loyalty
towards the country and the Islamic government protecting their security.

Nowadays, many liberal Muslims, such as Fahmi Huwaydi who adopt a
substantive sharia approach, suggest that a differentiation based on faith only
applies when standing individually before God, and forms no basis for any
civil inequities. They rejected the dhimmi classification of non-Muslims as a
historically bound concept.”” Modern states have been established by the
joint struggle of both Muslims and non-Muslims. The imposition of jizyah
has therefore become irrelevant and impractical. In fact, Islam makes no
difference between Muslims and non-Muslims, as stipulated in the Qur’an.®

If Indonesia enforces sharia, non-Muslims are afraid that the concept of
dhimmi would be applied to them. Although Muslims claim that such fear is
unjustified, it is essential to note that by modern standards of citizenship and
rights, this dhimmi minority status would now be a form of second-class
citizenship. It is against the notion of equality before the law.

State Law

I asked Zoelva whether the legal consequences of modifying Article 29, on
the basis of his party’s proposal, would lead to sharia being one of the sources
or, indeed, the primary source of law, as is the case in Egypt. While admitting
his lack of knowledge as to what applies in Egypt, he asserts that there would
be a shifting of position from the current position, that “any law should not
contradict with Islamic teachings” to the new position, and that “Islamic law
becomes one of the sources of any law in Indonesia”.® This new feature
would change the face of Indonesian law significantly.

According to MPR Decree No. III/MPR/2000, on Sources of Law and
the Hierarchical Order of Legislative Rules, sources of Indonesian law are:

a. 1945 Constitution;
b. MPR Decree;
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Law (Undang-Undang);

Government Regulation in Lieu of a Law (Perpu);
Government Regulation;

Presidential Decree; and

Regional Regulation.

@ Mmoo oo

As can be seen from the above list, there is no special place for Islamic law to
become the primary source nor even a source of law. Zoelva did not reject the
possibility that the list would be modified by mentioning sharia, if Article 29
was amended. Perhaps not only would there be a judicial review to examine
the existing laws that do not refer to sharia or those in contradiction with it,
such as criminal law and hudud, but more laws and regulations pertaining to
Muslims’ daily affairs could be introduced.

Before speculating further on what would happen if Article 29 were
amended, the experience of Egypt should be taken into account. In 1980, the
Egyptian Government decided to amend the Egyptian Constitution in order
to make sharia “the principle source of Egyptian legislation”. The wording of
Article 2 of the Constitution was thus changed from “mabadi’ al-sharia al-
Islamiyya masdar ra’isi li al-tashr” (the principles of the Islamic sharia are a
principal source of legislation) to the more forceful statement, “mabadi’ al-
sharia al-Islamiyya al-masdar al-ra’isi li al-tashy” (the principles of the
Islamic shari'a are the principal source of legislation). The Supreme
Constitutional Court of Egypt has interpreted this clause to mean that all
future legislation respects a number of broad principles, which it identifies as
the “universals” or “fundamental principles” of sharia. These principles, the
Court says, are mentioned in the sacred texts of Islam and have always been
accepted as essential premises of Islamic law, although they have been applied
differently in different places to come up with Islamic laws appropriate to
their particular time and place.”

Legislation must not contradict the general spirit of sharia. One of the
most important fundamental principles of the law is the principle that no law
should create hardship (mashagqa) for people.”! The implication of the
Court’s interpretation is that: any law that respects all of the broad, universal
and fundamental principles of sharia is acceptable as Islamic law. One may
argue that despite the formal approach taken by the 1980 amendment, the
Supreme Constitutional Court (SCC) interprets Article 2 in a substantive
way.”?

This ambiguous position seems to explain that the Court does not have
much choice in terms of both political and legal tensions. The Egyptian
Government must prevent fundamentalist groups taking Article 2 as their
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legal basis for “Shari’a-ization” of Egypt.”> On the other hand, as Lombardi
has pointed out, the SCC must come up with a way to recognize the higher
principles of Islamic law that are suitable for the accommodation of “modern
notions of human rights and modern economic institutions”.”

In this sense, there is also some speculation that the proposal from the
PPP and the PBB to reinsert the seven words from the Jakarta Charter would
turn sharia into state law. In this regard, Khaled Abou El-Fadl makes an
important statement:

the law of the state, regardless of its origins or basis, belongs to the state.
Under this conception, no religious laws can or may be enforced by the
state. All laws articulated and applied in a state are thoroughly human and
should be treated as such. These laws are a part of Shari’ah law only to the
extent that any set of human legal opinions can be said to be a part of

Shari’ah. A code, even if inspired by Shari’ah, is not Shari’ah.”

As can be seen, there are two interesting views here: the SCC of Egypt
asserts that any law that respects all the broad, universal and fundamental
principles of sharia is acceptable, and treated as Islamic law, whilst El-Fadl
argues that a law which is inspired by sharia should not be claimed as being
part of sharia. These two views reflect two sides of the same coin. For liberal
Muslims, any law that confirms the universal aspect of shari'a is as Islamic as
shari'a itself, and therefore, there is no need to Islamicize such laws. For non-
Muslims, any law that is enforced by the state cannot be treated as Islamic
law, even when such law is inspired by sharia.

The first view is based on the theory of public utility.”® It extrapolates
from the principles a putative social goal. This theory is now manifested in
the expansive doctrine of government discretion. From about the eleventh
century, Islamic jurisprudence came to accept the idea of al-siyasa al-shar‘iyya,
which accords the terrestrial ruler a reservoir of discretionary power of
command, in the public interest. If deviations from the strict sharia doctrine
were required to protect the public interest in implementing the guiding
principles behind the sharia, then such deviations were allowed.””

The theory of public utility in the Islamic legal system is based on the
notion of magqasid al-shari'a (the objectives of Islamic Law).”® Securing benefit
and preventing harm in this life and in the Hereafter is the intent of sharia.
This consideration is an extremely important factor for jurists in contemporary
Islamic world. Under this theory, the flexibility of Islamic law is secured. For
instance, according to this approach, daruriyyar (essentials or necessities),
changes of condition, and maslahah al-ammah (public interest) allow the
adoption of measures that are normally and textually disallowed.”
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The second view, which is supported by El-Fadl, is based on the rejection
of theocratic concept. El-Fadl believes that Islam is compatible with democracy.
He explains that:

According to this paradigm, democracy is an appropriate system for Islam,
because it both expresses the special worth of human beings — the status of
vice-regency — and at the same time deprives the state of any pretense of
divinity, by locating ultimate authority in the hands of the people, rather
than the wlama®

It seems that he is afraid that the claim, wherein any law which is not
against the fundamental principle of sharia will be seen as Islamic law, will
lead to the divinity of such laws. To him, state law is processed and enforced
through state mechanisms and, therefore, belongs to the state and cannot be
claimed as belonging to the divine law, despite the fact that any state law
should consider values (including Islamic ones) in society. El-Fadl’s argument
seems to confirm the idea of public religion at the civil society level; not the
state level, as proposed, for instance, by Casanova.®! This distinction is useful
in terms of employing the middle position of secularism and the unity of
Faith-State. Religion plays its role in public life in society.

Civil society is the sum of political, economic, social and cultural
institutions, which act, each within its own field independently of the state,
to achieve a variety of purposes. These include political purposes, such as
participating in decision-making at national level, an example of which is
the activity in which political parties engage. Civil society is based on
voluntary participation, whereas the state is based on coercion. Society
consists of a wide variety of orders, such as the family, the economy,
religion, and non-governmental organizations (NGOs). All these elements
have interests in influencing and contributing to any law or bill, drafted
and discussed in parliamentary meetings, which will affect them either as
individuals or as parts of society. Civil society is believed to contribute to
democratic consolidation as it assists in bridging the gap between democratic
government and citizen.

In this context, Robert Hefner has coined the term “civil pluralist”
Muslims.®” He explains that:

Civil pluralist Muslims deny the necessity of a formally established Islamic
state, emphasize that it is the spirit and not the letter of Islamic law (shariah)
to which Muslims must attend, stresses the need for programmes to elevate
the status of women, and insists that the Muslim world’s most urgent task
is to develop moral tools to respond to the challenge of modern pluralism.®
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The proposal to include sharia in the Constitution would put religion’s
role at state level. I will examine this issue by looking at the famous seven
words. If the phrase is adopted, who has the obligation to observe sharia: the
state, or Muslim society? If the legal consequence of adopting the phrase is to
put an obligation on the state to implement sharia, then the phrase will be
seen as breaking the “third” position discussed earlier, that Indonesia is
neither a secular nor a religious state.

Whose Obligation?

Apart from the problem of having shariia as a source of law, there is also the
problem with the word “obligation” (kewajiban) from the phrase “dengan
kewajiban menjalankan syariat Islam bagi pemeluknya” (with the obligation to
carry out Islamic shari'a for its adherents). What does this word “kewajiban”
mean? The obligation for Muslims to practise Islamic teachings comes from
God, not from the state. It is essential to note that, whether the phrase is
included in the Constitution or not, Muslims are obliged by God to follow
His rules. Constitutionally speaking, by adopting this phrase, the state must
ensure that every Muslims practises his/her religion. If Muslims do not
practise it, the state may punish them. Again, one should note that the state
is based on coercion, while civil society is based on voluntary participation.
For instance, can the state punish those who do not fast in Ramadan or do
not perform the five daily prayers?

Zoelva explains that it is true that the obligation comes from God, not
from the state. However, according to him, there are some areas in sharia that
need the involvement of the state. Under the current form of Article 29, such
involvement is voluntary. The seven words above would place the state under
a “constitutional obligation” to facilitate Muslims practising their faith. This
suggests that the word “obligation” refers to the government.*

If that is the case, I argue that the phrase “dengan kewajiban menjalankan
syariat Islam bagi pemeluknya’” is vague. Zoelva’s explanation is not convincing
since the phrase does not state clearly that it is the state that has an
obligation to implement Islamic law. In the words of M. B. Hooker, “While
the [Jakarta] Charter specifically refers to sharia, it is vague as to its exact
scope and competence, leaving much room for debate over its jurisdiction.”®
In addition, the government has already facilitated Muslims (and other
religions) in the practice of their beliefs, by establishing the Ministry of
Religious Affairs. Each year the government facilitates Muslims in performing
the pilgrimage to Mecca. The government has also established the Religious
Courts, and some Muslim holidays are celebrated as national holidays (the
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Ascension of the Prophet, Idul Fitri, Idul Adha, the Muslim New Year, and
the Prophet’s Birthday). These facilities are given under the current version
of Article 29.

CONCLUSION

I have shown in this chapter that the dispute over the meaning of the phrase
“dengan kewajiban menjalankan syariat Islam bagi pemeluknya” centred on
three crucial interpretive questions: sharia, the obligation, and the legal
consequences of the Islamization of the sources of Indonesian law. Apart from
the meaning of the phrase, I have also examined some objections to the
proposal to include shari’a in Article 29, such that the full implementation of
formal sharia will lead to the establishment of an Islamic state, which will
possibly lead to inequality among Indonesian citizens. I have also examined
other alternatives to modify Article 29 and reasons for their rejection.

It is unfortunate that the PPP and PBB did not learn from the Egyptian
experience. It would be more reasonable if these two Islamic parties, using the
formal approach to sharia, proposed to modify Article 29 by stating that
sharia is one of the sources of Indonesian law. They did not have to propose
sharia as the primary source. It is sufficient to suggest sharia as one of the
sources, along with other sources. They might argue that Dutch law, adat law,
and Islamic law are the three components of Indonesian national law. Although
there would still be no guarantee that this proposal would be accepted by
other parties, at least in terms of comparative constitutional law, the Egyptian
model, prior to the 1980 Amendment, could be worthy of consideration. In
this sense, from the formal sharia approach point of view, the aim and the
target of modifying Article 29 would be much clearer: to recognize sharia as
one of the sources of law.

To clarify, I am not suggesting that Indonesia should adopt Article 2 of
the Egyptian Constitution (either before or after the 1980 amendment) as
a replacement for Article 29 of the 1945 Constitution. I have only shown
that there is an alternative for the PPP and PBB instead of insisting on the
use of the phrase from the Jakarta Charter, to propose the inclusion of
sharia in the Constitution.

I take the view that one of the main reasons for the PPP and PBB to push
for the adoption of the famous seven words was the historical symbolic
meaning of this phrase. I have earlier quoted Saifuddin’s statement, which
confirms this view. It should be remembered that many Muslim leaders in
1945 were not happy with the last-minute removal of these seven words. This
historical context stayed on for so long in the memory of Muslims activists as
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to make their position inflexible, as articulated by the PPP and PBB during
1999-2002. They were not ready to find other alternative words or sentences.
It seems that they wanted to achieve two main targets simultaneously:
implementation of sharia, and “revenge” for their 1945 defeat. I have
demonstrated in this chapter the rigidity of the PPP and PBB in insisting on
using the phrase from the Jakarta Charter. This has made them ignore the
vagueness of the phrase and uncritically accept the famous seven words.

The historical context of Article 29 also led both the PPP and PBB to
depart from the substantive sharia approach and adopt the formal sharia
approach. As has been discussed in other chapters, Islamic political parties,
including the PPP and PBB, have used the substantive approach when
discussing human rights protection and the rule of law. However, whilst other
Islamic parties have used a consistently substantive approach, the PBB and
PPP moved to examine Article 29 using the formal concept of sharia. Such
a formal approach was rejected.

It is also worth noting that by not modifying Article 29 of the 1945
Constitution, the Indonesian Parliament rejects secularization, which would
see the privatization or the decline of religion. Indonesia still stands in —
borrowing Hollenbach’s term — the third alternative, in which “religious
communities can have an impact on public life”,* while at the same time, the
role of religion in public life does not imply that all political institutions are
under the control of religion, as in a theocratic system. Under Article 29 of
the 1945 Constitution, religion can play its public role at society level. This
once again proves that Indonesia is neither a secular nor an Islamic state.
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and democratic culture cannot thrive unless they are protected by a
state which respects society, by upholding its commitment to the rule
of law.

(See Hefner, Civil Islam, p. 12]

Robert W. Hefner, “Secularization and Citizenship in Muslim Indonesia”, in
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Publishers, 1998), p. 148.
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CONCLUSION

This book has traced the process and the outcome of constitutional reform
from the perspective of sharia, which took place in Indonesia from 1999 to
2002 as part of the democratic transition. In particular, I have focused on
three main issues: human rights provisions, the rule of law, and the position
of religion in the amendments to the 1945 Constitution.

This concluding chapter serves two purposes. First, it summarizes the
findings of each of the earlier chapters. This summary is designed to clearly
identify answers to the questions posed in Chapter 1 and to emphasize the
contribution that this book has made to the scholarly literature. The second
purpose of this chapter is to look ahead at the prospects for the establishment
of sharia in Indonesia. In particular, I will consider how the debate, process
and outcome of constitutional reform during 1999-2002 might influence
the current and future situation.

SUMMARY OF FINDINGS

This book has asked the crucial question implicit in the amendments to the
1945 Constitution: can Islam and democratic constitutionalism be fused
without compromising on human rights, the rule of law and religious liberty?
The study reveals one possible picture of how Islam and constitutionalism
can co-exist in the same vision, not without risk of tension, but with the
possibility of success.
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At the outset of this book, I have shown that there is a group that
believes that sharia is incompatible with constitutionalism. This group is
divided into two camps: authoritarian/fundamentalist and secularist. On
the other hand, there is a second group that holds the view that sharia can
walk together with constitutionalism. This position rejects both the views
of authoritarians and the secularists on this subject. It is essential to note
that I support this second group which holds the view that constitutionalism
and sharia are compatible.

However, this second group is also divided into two approaches: formal
sharia and substantive shari'a. The formal shari'a attempts to use shari'a as
a source or the primary source of law — which makes their position closer
to the authoritarian/fundamentalist views. This suggests that human rights
protection, checks and balances mechanisms, independence of the judiciary
and separation of powers are accepted in their constitutional theory as long
as these elements of constitutionalism are in line with their formal
interpretation of sharia.

The substantive sharia holds that shari’a, in this context, should be
reinterpreted in line with democracy and constitutionalism. This substantive
approach is based on the belief that the understanding of sharia is not static
and final. As has been argued eatlier, it can be amended, reformed, modified
or even altered, without neglecting its fundamental basis. The substantive
approach treats the principles, objectives or spirit of sharia only as norms or
values which inspire constitutions.

Those who follow the formal approach might question whether the
substantive group’s arguments for constitutionalism are accepted in Islamic
tradition. As has been mentioned, the substantive approach stresses the
importance of substance of belief rather than its outer form. The question
is how far the substantive group can go into substance or content and
ignore the formal part of sharia? And how can this group convince Muslims
that their interpretation on the content of sharia is still (considered) Islamic?
To the formal group, the substantive group deviates too far from Islamic
tradition, and they suspect that the substantive group’s position is influenced
by secularism.

On the other hand, the substantive circle tends to see sharia as an
ethical basis to arrange the social life, without being involved further in its
formalization. They share a view of Islam that emphasizes justice, human
dignity and equality, the rule of law, the role of the people in selecting
leaders, popular sovereignty, the obligation of consultative government,
and the value of pluralism. They believe that their opinions and thoughts
can be justified under the term “Zjtihad’, and they also take the position
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that it is necessary to “maintain that which is old and good, and embrace
that which is new and better” (al-mubafazah ala al-qadim al-salih wa al-
akhz bi al-jadid al-aslah).

In this sense, they do not neglect the foundation of shari'a and at the
same time they do not hesitate to modify, amend or alter the works of
classical authors and Muslim scholars who have interpreted the Qur’an and
the Hadith according to their time, situation and condition. Although the
formal shari'a recognizes the compatibility of Islam and constitutionalism,
one may question whether such an approach is adequate to bring Muslims
into a democratic era when they still depend not only on the idea and the
practice of Islamic state dating more than a thousand years, but also on the
authority of classical Muslim scholars. In other words, they need to develop
new interpretations of the original sources while studying the interpretations
of the past, both to learn from their insights and to understand them as
products of their historical environment. To put it differently, Islam is, like
all the great religions, a reservoir of values, symbols and ideas from which
it is possible to derive a contemporary political and social code: the answer
as to why this or that interpretation is put upon Islam resides therefore, not
in the religion and its texts itself, but in the contemporary needs of those
articulating Islamic politics.'

Behind all these lies a basic question: can a state be at once truly
democratic and in some sense Islamic in character? In other Muslim countries,
the alternative to trying democracy has been autocracy, whether secular
dictatorship or religious monarchy. Indonesia before 1998 shared similar
experiences. It is worth considering that the original 1945 Constitution was
an inappropriate foundation on which to erect the superstructure of a
democracy. Since its reinstatement by President Soekarno, on 5 July 1959,
the 1945 Constitution has facilitated the establishment of two authoritarian
regimes, “Guided Democracy” under Soekarno, and the “New Order” under
President Socharto, which together lasted almost four decades.

I have demonstrated in Chapter 3 that for more than half a century
Indonesia has been unable to conduct an uninterrupted dialogue, concerning
the position of sharia in the Constitution. In 1945 and 1955, efforts were
hampered by the pressure of time and political manoeuvrings by Soekarno
and the military. Under Socharto, debate was forbidden, since his government
was afraid of its disruptive potential. The moment for free dialogue and
debate, through constitutional mechanisms, came after Socharto’s resignation
on May 1998. The challenge, as the transition to democracy began in 1998,
was what to do about the Constitution. In this sense, the main question is: to
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what extent did sharia contribute to constitutional reform in Indonesia in
1999-2002¢

The overall empirical finding is that the formal sharia approach has
failed to influence the process of constitutional reform not only in the issue
of religion vis-a-vis the state (Article 29 of the 1945 Constitution), but also
in the issue of human rights and the rule of law. Sharia has contributed to
constitutional reform in Indonesia (1999-2002) through substantive sharia.
There are, at least, three main reasons for this claim.

Firstly, I have examined human rights provision in the second amendment
to the 1945 Constitution from the perspective of sharia. Several key issues
such as equality, women’s rights, freedom of religion, freedom of opinion, and
religious values have been examined. While the tendency of other human
rights documents in the Islamic world, ranging from the Constitutions of
Iran and Egypt and the Basic Laws of Saudi Arabia to the Universal Islamic
Declaration of Human Rights (UIDHR) and the Cairo Declaration, has been
to restrict human rights provision under the rules of the formal sharia, such
restriction does not exist in the second amendment to the 1945 Constitution.
In other words, I have demonstrated that shari’a is neither above nor outside
the human rights provision in the 1945 Constitution.

The principles of sharia inspire human rights protection since they can
walk together side by side. To put it differently, the substantive approach
operates on the premise that Islam is in substance compatible with Western
human rights legal norms if interpreted accordingly. To support this contention,
this approach refers, on the general level, to the elasticity of Islam and to its
capability to accommodate various interpretations equally favourable or hostile
to human rights. It is safe to state that the full acceptance of human rights
provisions has shown that Indonesia has provided a model for other Islamic
countries to acknowledge the compatibility of human rights and Islamic law.
In this sense, Mashood A. Baderin shares a similar view:

The scope of international human rights can be positively enhanced in the
Muslim world through moderate, dynamic, and constructive interpretations
of the Shari'ah rather than through hardline and static interpretations of it.?

Secondly, provisions relating to the executive, the Parliament and the
judiciary in the 1945 Constitution have been examined. Such provisions are
examined in order to see the influence and the response of sharia on the
issues of establishing and promoting the rule of law in the Indonesian
context. The very fact that Indonesia is the largest Muslim country in the
world does not lead Islamic political parties to propose that Indonesia become
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an Islamic state like Egypt, Iran or Saudi Arabia. According to the amendments,
Indonesia remains a republic, with a presidential system and the three branches
of government.

Indonesian Islamic political parties have accepted that sovereignty belongs
to the people. I have shown the justification for this position from the
substantive sharia approach. Without necessarily ignoring the role of God,
the ummat (the totality of the Muslim population of the state) becomes the
collective agent of the Divine Sovereign, rather than an individual person
(caliph). More importantly, the amendments have filled the gap left by the
formal sharia, as in the cases of presidential tenure, method of elections, and
method of dethroning the head of state, by providing new regulations.

As has been discussed in Chapter 5, not a single word in the amendments
provides special rights for Muslims to become the president or vice-president.
The Constitution does not forbid a woman from becoming the president.
While there is no limitation on the caliph’s period in office, the Indonesian
Constitution limits the term to two five-year terms for both the president and
vice-president. It is also worth noting that the amendments adopt direct
election for the presidency, while the exercise of the flexibility of the shurz and
bayat makes them compatible with any of the electoral systems. The
amendment regulates the structures of political accountability. This new
provision is important. As Nathan J. Brown points out, the problem with
Islamic constitutionalism could be seen to lie in the lack of attention to the
structures of political accountability.?® It is safe to argue that the amendments
to the 1945 Constitution have met this requirement.

In addition, the Indonesian Constitution fills the void left by Islamic
history, owing to the fact that @b/ al-hall wa al-aqd had only one main
function: to elect the caliph. The substantive sharia approach encourages the
extension of the functions and power of ahl al-hall wa al-aqd. The legislative
functions of the Indonesian Parliament are asserted, along with budgetary
and supervisory functions. These are to ensure that the checks and balances
systems work. The adoption of this new provision is a clear departure from
the formal sharia tradition. It also follows from the Amendments that all
Islamic political parties in Indonesia take the position that judicial
independence is a tool for establishing constitutional government.

Thirdly, while other Islamic parties have used a consistently substantive
approach, the PBB (Partai Bulan Bintang, or Crescent and Star Party) and
PPP (Partai Persatuan Pembangunan, or United Development Party) moved
to examine Article 29 using the formal concept of sharia. How does one
explain this inconsistency? It should be remembered that, as has been discussed
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in Chapter 3, many Muslim leaders in 1945 were not happy with the last-
minute removal of the seven words “dengan kewajiban menjalankan syariat
Islam bagi pemeluknya” (with the obligation to carry out Islamic shari'a for its
adherents). This historical context stayed on for so long in the memory of
Muslims activists as to make their position inflexible, as articulated by the
PPP and PBB during 1999-2002. However, such a formal approach was
rejected by the MPR (People’s Consultative Assembly). The two most
important religious organizations in the country, Muhammadiyah and
Nahdlatul Ulama (NU), also rejected the insertion of the seven words from
the Jakarta Charter during the amendment process.*

It is also worth noting that, by not modifying Article 29 of the 1945
Constitution, the Indonesian Parliament rejects the secularization that would
see the privatization, or the decline, of religion. At the same time, the state has
already facilitated Muslims (and some other religions) in the practice of their
beliefs. I have argued in Chapter 6 that the Pancasila state is the only viable
alternative if Indonesia wants to maintain its unity and pluralistic character,
in which “religious communities can have an impact on public life”.> At the
same time, the role of religion in public life does not imply that all political
institutions are under the control of religion as in a theocratic system. Under
Article 29 of the 1945 Constitution, religion can play its public role at society
level. This suggests that Indonesia still stands in the middle position that it is
neither a secular nor an Islamic state. It is essential to note that this position
is compatible with the substantive shari'a approach.

It is also essential to note that the contributions of Islamic political
parties in Indonesia to the process and the outcome of the amendments, by
adopting a substantive sharia approach, should be seen as their ijtibad. It
reflects the ability to deal with a modern constitution without abandoning
the principles and the objectives of sharia. In the Muslim world, this model
is important since the Indonesian experience has demonstrated that sharia
does provide a basis for constitutionalism. This suggests that it is possible to
reconcile Islam with democratic constitutionalism.

The substantive approach of shari’a that has been used in Indonesia has
shown that the Muslim world can, and should, reform its constitutions
without “assistance” or “direction” from Western or U.S. foreign policy.
This study has demonstrated that Islamic constitutionalism comes from
within Islamic teaching and the Islamic community itself. It is a home-
grown product.

By providing a detailed examination of selected areas of constitutional
amendments during Indonesia’s transition from authoritarian to democratic
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constitutionalism, this book has attempted to make a valuable contribution
to the literature on figh siyasa or Islamic constitutionalism, Indonesian
constitutional law, and law reform in the post-Socharto era.

REFLECTIONS

In my examination of constitutional reform in the post-Soeharto era, I have
highlighted the struggle between two broad camps: the formal and the
substantive sharia. What then are the prospects for the establishment of
sharia in Indonesia in the future? It is important to note that while in the
1955 general election, the supporters of the Jakarta Charter obtained 40 per
cent of the seats, in 1999 the proponents of the inclusion of sharia into the
1945 Constitution won only 12 per cent, a decline of 28 percentage points.
The results of the recent 2004 general election show that the PPP has won 8.2
per cent of the votes and PBB only 2.6 per cent.® This means that both parties
have 10.8 per cent, a slight decrease from 12 per cent in 1999. This result
shows that almost 90 per cent of Indonesians are not in favour of the PBB
and PPP’s campaigns to implement formal sharia at the state level. In
addition, Hamzah Haz, the chairperson of PPP and then incumbent vice-
president, obtained only 3.06 per cent of the vote when he was running for
the presidency in the 2004 direct elections.

Another supporter of the inclusion of formal sharia in Article 29 of the
Constitution is PBB. Instead of voting for Hamzah Haz in the presidential
election, this party surprisingly supported Susilo Bambang Yudhoyono, a
retired four-star general. Although Yudhoyono emerged as the winner, it
would be misleading to say that PBB’s support is the main factor of such
achievements. It remains unclear why the PBB voted for a candidate who
would not support the formal sharia approach.” Perhaps this can be seen as
an inconsistency of these supporters of formal sharia group in promoting
their political vision. Another possible speculation is that PBB’s struggle to
establish the formal sharia is half-hearted. Many of its leaders have family
connections with Masyumi leaders of the 1950s. It is worth considering that
the Masyumi party supported the Jakarta Charter in 1955.% This suggests that
the PBB can be considered as a party of the past. On the other hand,
Masyumi’s younger generations, represented by Yusril Thza Mahendra, the
current General Chairman of PBB party, take a more pragmatic approach in
order to survive in the political battle.

The results of the 2004 general elections also show that the PBB will not
be permitted to compete in the 2009 general election since it could not satisfy
the required electoral threshold of 3 per cent.” A party falling under the
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threshold would be rendered a “lame duck” for five years in the current
People’s Representative Assembly (Dewan Perwakilan Rakyat, or DPR), since
it would be disqualified from competing in the next election. In such
circumstances, it is very unlikely that they would represent their constituents
in an effective way.

It could be argued that unless Islamic political parties that supported the
formal approach of sharia gain two-thirds of the parliamentary seats in 2009,
as is required to amend the Constitution, the issue of the famous seven words
in Article 29 would never arise. In this sense, one Islamic party that has the
potential to obtain a significant portion of the votes would be PKS (Partai
Keadilan Sejahtera, or Prosperous Justice Party). The PKS had made steady
efforts to expand its support base through community social programmes.
PKS succeeded in organizing a demonstration of one million people against
the Iraq war in Jakarta in March 2003. The party also manages to create its
clean image amid the current corruption and money politics in Indonesia.
The PKS more than quintupled its votes between 1999 and 2004 by going
door-to-door with a simple, clear message of fostering a clean government
and fighting corruption. Unlike the PPP and PBB, during the 2004 general
election it did not campaign for the inclusion of sharia into the Constitution
or for the implementation of shari'a in a legal, formal and technical sense. It
spread a message that the party is not an Islamic fundamentalist party. Its
leader, Hidayat Nur Wahid, has been elected as the speaker of the MPR in
2004. However, given its platform as a missionary party (partai dakwah),”
there is speculation that the PKS would shift its position and support the
formal sharia once they can get a majority vote in the next election. Right
now, it is too soon to tell.

What is the next agenda of formal shari’a in the Indonesian Parliament?
It seems that their position would be to ensure that no law should contradict
Islamic teachings. Under current constitutional terms, it is not possible to
treat Islamic law as one of the formal sources of any law in Indonesia. In
other words, their position in the context of the implementation of formal
Islamic law would be passive, not active. However, it should be highlighted
once again that what the formal group meant by “no law should contradict
Islamic teachings” is open for public debate, inside and outside the
Parliament building.

At the other end of spectrum, the full acceptance of Article 29 of the
1945 Constitution suggests that we are not only watching the existence of
substantive sharia group in Indonesia, but also substantive religious
communities which seek mutual cooperation to acknowledge and preserve
the harmonious existence of religion and state, without necessarily being in
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favour of their intermixing. Tensions between the two sides (religious values
and democratic constitutionalism), if any, are to be resolved by Constitutional
Court — as part of democratic mechanisms outlined by the amendments to
the 1945 Constitution.

In this sense, it is interesting to note that Jimly Asshiddiqie, the Chief
Justice of the Constitutional Court (Mahkamah Konstitusi), is not only a
professor of constitutional law, but is also a prominent Muslim scholar. He
has served as the vice-secretary of Majelis Ulama Indonesia (MUI, or
Council of Indonesian Ulama) and Ikatan Cendekiawan Muslim se-Indonesia
(ICMI, or Association of Indonesian Muslim Intellectuals) for ten years.
He had studied in Islamic boarding schools. His LL.M. thesis was on
Islamic criminal law, and his Ph.D. thesis was on the discourse of popular
(not divine) sovereignty in the Constitution. His personal background
might be seen as one of the clear indications of the compatibility of Islamic
law with the Constitution in Indonesia.

It is worth considering that the outcome of the 1999-2002 constitutional
reform serves as the common denominator (kalimat sawa’) for the Indonesian
people to support human rights, the rule of law and religious liberty. However,
Gary Bell has correctly pointed out that “constitutions do not perform
miracles”." This suggests that it would be misleading to assume that the
amendments to the 1945 Constitution would automatically bring Indonesian
people out of economic, political and legal crisis. In other words, the first
challenge faced by the Indonesian people is to ensure that the amendments
do not turn out to have little more value than the wallpaper in the houses of
the politicians and generals who have ignored them.

The second challenge is to socialize the outcome of this constitutional
reform to Indonesian society at all levels. As examined in Chapter 3, this is
important since the MPR solicited citizen input only on a limited basis,
preferring to reserve to itself the final decision on amendments. The MPR
rejected all calls for a popular referendum on amendments. The public
involvement would contribute to building national solidarity and helping
construct or solidify a national identity, themselves worthy goals. More
importantly, public involvement should increase the development of
constitutionalism, and public acceptance and respect for the Constitution
through the process that is transparent and as public as possible. In this sense,
since the public participation in the process of Indonesian constitutional
reform has been limited, it is now necessary to fill that gap by educating the
public about the meaning and principles of constitutionalism, the rule of law,
human rights protection, and religious liberty outlined in the amendments to
the 1945 Constitution.
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Lastly, beyond the three case studies examined in this book, the
amendments to the 1945 Constitution also include other interesting provisions
on such matters as the role of the central bank (Articles 23A—D), national
economy (Article 33), decentralization of power to the regions (Articles 18,
18A and 18B), national defence and security (Article 30), state audit board
(Articles 23E-G), and national education (Article 31). Since these provisions
are not covered by this book, they will need to be examined more fully —
either in the perspective of sharia or constitutional law — in future studies.

Having examined all the issues above, I recommend that the substantive
shari‘a approach that has been performed by most Islamic political parties in
Indonesia during the 1999-2002 constitutional reform should be taken into
account by other Muslim countries. Under this approach, the flexibility of
Islamic law is secured, and the citizens” constitutional rights are guaranteed.

The recent 2004 elections in Indonesia is illustrative. Indonesian people
have exercised their constitutional rights to rotate elites, to select leaders, to
express grievances and desires, in free and fair elections. In the context of the
Muslim world, certainly this rare experience is a significant way to show that
the compatibility of sharia and constitutionalism does not lead to a political
chaos or to inflict harm (mafsadah) upon society. Instead, it protects maslahah
al-ammah (public interest) — as the main objective of sharia.
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